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CASES. 


BEFORE    THE 


VICE-CHANCELLOR. 


Between  ROBERT  KNIGHT,  Esq.  GEORGIANA 

KNIGHT  an    Infant,   by   the    said    ROBERT 

KNIGHT  her  Father  and  next  Friend;  HENRY 

RALEGH  KNIGHT,  Esq.  CHARLES  RALEGIJ 

KNIGHT  an  Infant  (o);   CHARLES  FULLER, 

Esq.andJANEhisWife;  FRANCES  ELIZABETii  i 

KNIGHT,  Spinster,  JULIA  KNIGHT  an  Infant, 

and  CAROLINE  EMILY  KNIGHT  an  Iniant, 

by  HENRY  RALEGH  KNIGHT  their  Father  and 

next  Friend      -        -        -        -  ,     -    Plaintiffs ; 

And  r  1819. 

HENRY  CHARLES  KNIGHT  an  Infant,  Defendant,     '        '       ' 

15th  Janqary. 

The  Bill  Stated,  That  the  Right  honourable  Robert  On  Demurrer 
late  Earl  of  Cat/ierlougk,  Viscount  Barreb.  and  Baron  ^'^'  *^'*  ^"P" 
Luxbonugh,  of  Shannon,  in  the  Kingdom  ot  Ireland,  '^""^^^^^' '" 

.  V »,  .  .        ^  .  ,  Tettinumy  of 

(a)  No  next  Fnend  to  the     Copy,  it   appeared,    a  next  jy^^ggf,  ^  ^^^ 

In&ntwas  named  in  the  Brief,     Friend  was  named.  rrouni  of  Facts 

1»t«nrefeience  to  the  Office  ducavered  since  ■ 

tkejiiing  of  the  Original  Bill,  but  not  stating  tdtai  thes^  Facts  xvcrcj  could 

'      not  be  sustained* .  .,..:.] 
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CASES  IN  CHANCERY. 


i8ig. 

Kniort 
and  others 

IP. 

KNiaHT. 


deceased,  being  seised  in  fee  of  several  Manors  and 
Hereditaments,  made  his  Will,  nth  day  of  February 
l*jy2,  and  thereby,  subject  and  charged  as  in  the  Will 
mentioned,  the  Testator  gave  and  devised  to  Sir  Harry 
Burrard,  William  Snell,  Esq.  and  William  Jacomb,  Esq. 
and  their  Heirs,  all  his  Manors,  Messus^es,  Farms, 
Lands,  Tenements  and  Hereditaments,  in  the  Counties 
of  Wancick,  Lincoln^  Middlesex^  Montgomery^  Salop, 
Flint,  (tester,  and  Worcester,  with  their  Appurtenances ; 
to  hold  the  same  unto  the  said  Sir  Harry  Burrard, 
William  Snell,  and  William  Jacomb,  and  their  Heirs, 
to  the  use  of  said  Robert  Knight,  therein  called  his  Son 
or  reputed  Son,  begotten  on  the  Body  of  Jane  Dames, 
for  his  Life,  without  Impeachment  of  Waste  \  with  re- 
mainder to  the  use  of  the  said  Sir  Harry  Burrard, 
WilHam  SneU,  and  Wittiam  Jacomb,  and  their  Heirs, 
during  the  Life  of  said  Robert  Knight,  in  Trust,  to  sup- 
port the  contingent  Uses  and  Estates  thereinafter 
devised;  with  remainder  to  the  use  of  the  first  and  every 
other  Son  of  the  Body  of  said  Robert  Knight,  in  Tail  Male ; 
with  remainder  to  the  use  of  the  Plaintiff  Henry  Ralegh 
Knight,  thereiQ  called  the  Testator's  Son  or  reputed 
Son,  begotten  on  the  Body  of  said  Jane  Dames,  for  his 
Life,  without  Lnpeachment  of  Waste ;  with  remainder 
to  the  use  of  last-named  Trustees  and  their  Heirs  during 
the  life  of  the  Plaintiff  Henry  Ralegh  Knight,  in  Trua^ 
to  support  the  contingent  Uses  and  Estates  thereinafter 
devised ;  with  remainder  to  the  use  of  the  first  and 
every  other  Son  of  the  Body  of  the  said  Henry  Ralegh 
Knight,  in  Tail  Male ;  with  remainder  to  the  use  of  all 
and  every  the  Son  and  Sons  of  the  Body  of  the  said 
Testator  on  tlie  Body  of  said  Jane  Daides,  begotten  or 
to  be  begotten,  provided  the  same  should  be  born  in 
his   said  Testator's  life-time,  or  within  mne  months 
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oext  after  his  decease,  ia  Tail  Mail ;  with  remainder  to 
Plaintiff  Jane  Fuller y  in  said  Will  called  Jane  DavieSj 
otherwise  Knight^  (and  therein  called  the  Daughter  or 
reputed  Daughter  of  the  Body  of  said  Testator,  on  the 
Body  of  said  Jane  Domes  begotten,)  for  her  life,  with- 
out Impeachment  of  Waste ;  remainder  to  the  use  of 
the  aforesaid  Trustees  and  their  Heirs  during  the  life 
of  the  Plaintiff  Jane  Fuller,  in  Trust,  to  presenre  the 
contingent  Uses  and  Estaterthereinafter  devised ;  with 
remainder  to  the  use  of  the  first  and  every  other 
Son  of  the  Body  of  tl^e  Plaintiff  Ja/ie  Fuller,  succes- 
sively in  Tail  Male ;  with  remainder  to  the  use  of  the  first 
and  every  other  Daughter  of  the  Body  of  said  Robert 
Kniglu,  successively,  according  to  their  respective  seni- 
orities, in  Tail  Male;  with  remainders  over  :p-That  said 
Robert  Earl  of  Catherlough  executed  a  Codicil  to  his  said 
WiU,  bearing  date  the  24th  day  of  February  1772,  and 
thereby,  after  reciting  that  he  had  agreed  with  Netosame 
Peere,  Esq.  for  the  purchase  of  an  Estate  situate  in  the 
County  of  Warwick,  and  directing  that  the  Purchase 
riionld  be  comjdeted,  and  the  Estate  conveyed  to  the 
Uses  in  his  said  Will  contained,  concerning  the  Manors 
and  other.  Hereditaments  thereby  devised,  did  in  all 
other  respects  ratify  and  confirm  his  said  Will: — 
That  said  Testator  departed  this  life  on  or  about  the 
30th  day  of  March  1772,  without  having  revoked  or 
altered  his  said  Will,  except  as  same  is  altered  by 
said  Codicil,  and  without  having  revoked  or*  altered 
die  said  Codicil,  leaving  said  Robert  Knight,  Plaintiff 
Henry  Raleigh  *  Knight,  Plaintiff,  Jarte  Fuller,  then 
Jam 'Knight,  and  Henrietta  Matilda  Knight,  his  only 
Children  or  reputed  Children  by  the  said  Jane  Daades, 
him  surviving: — That  said  Robert  Knight,  on  or 
about  the  12th  day  of  June  1791,  intermarried  with 
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the  Honourable  Frances  Dormer]  Spinster,  now  Frances 
Knight,  his  Wife ;  and  there  was  Issue  between  them; 
one  son  only,  named  Harry  KniglU,  who  hath  since 
died  an  Infant  and  without  Issue,  and  two  Daughters, 
now  living,  namely,  Plaintiff  Frances  Elizabeth  Knight, 
who  hath  attained  her  age  of  twenty-one  years,  and 
Plaintiff  Georgiana  Knight,  and  no  other  Child ;  and 
Plaintiff  Jane  Fuller,  then  Jane  Knight,  intermarried 
with  Benjamin  Bond  Hopkins,  Esq.  and  said  Benjamin 
Bond  Hopkins  hath  since  departed  this  life  without 
Issue  by  Plaintiff  Jane  Fuller ;  and  said  Plaintiff  Jane 
Fuller,  then  Jane  Hopkins,  afterwards  intermarried  with 
and  is  now  the  Wife  of  Plaintiff  Charles  Fuller,  and 
ther6  is  no  Issue  by  Plaintiff  Jane  fii/Zcr ;— That 
Plaintiff  Henry  Ralegh  Knight  some  time  since  mar- 
ried, and  hath  Issue  by  the  said  Marriage,  Plaintiff 
Charles  Ralegh  Knight,  his  only  son,  and  Plaintiffs 
Julia  Knight  and  Caroline  Emily  Knight: — ^That  in 
or  about  the  year  1804,  differences  arose  between  said 
Robert  Knight  and  said  Frances  his  Wife,  and  thereupon 
they  agreed  to  live  separate  and  apart  from  each  other, 
and  not  to  cohabit  together,  and  that  accordingly,  by 
an  Indenture  bearing  date  the  4th  day  of  July  1804; 
and  made  and  duly  executed  by  and  between  said 
'Robert  Knight  and  said  Frances  his  Wife  of  the  one 
part ;  and  the  Right  Honourable  Charles  Lord  Dormer, 
Baron  of  Wenge,  in  the  County  of  Bucks,  of  the  other 
part;  reciting,  amdng  other  things, the  aforesaid  Agree- 
ment between  said  Robert  Knight  and  Frances  his  Wife, 
to  live  separate,  and  not  to  cohabit  together ;  and  that 
for  making  a  competent  provision  for  said  Frances 
Knight  during  such  Separation,  said  Robert  Knight  had 
agreed  as  thereinafter  mentioned  :  It  was  among  other 
things  witnessed,  that  said  Plaintiff  jRoier^  Knight  did 
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covenant  with  said  Charles  Lord  Dormer^  that  he  said 
Plaintiff   Robert   Knight  would  yearly  pay  and  allow 
unto  said  Charles  Lord  Dormer,  his  Executors  and  Ad- 
ministrators;    during  the  joint  lives  of  said  Plaintiff 
Robert  Knight,  and  Frances  his  Wife^  one  Annuity  of 
800 /.,  the  payment  of  which  Annuity  was  secured  as 
in  said  Indenture  mentioned;  which  Annuity  of  800/. 
was  afterwards  reduced  to  an  Annuity  of  400/.  by 
virtue  of  the  Provisions  contained  in  a  Deed  of  De- 
feazance,    bearing  even    date  with   the   now  stating 
Indenture ;  and  it  was  by  the  now  stating  Indenture 
Declared  and  Agreed,  that  said  Annuity  of  800/.  was 
secured  and  limited  to  said  Charles  Lord  Dormer  upon 
Trust,  and  to  the  intent  that  said  Charles  Lord  Dormer, 
his  Executors,  Administrators  or  Assigns,  should  pay, 
apply,    and    dispose   of  the   same  for  such  purposes 
as   she  the  said  Frances  Knight  should  from  time  to 
time  (notwithstanding  her  Coverture)  appoint,  and  for 
want  of  such  appointment,  into  her  own  hands  for  her 
sole  and  separate   Support  and  Maintenance,  with  a 
Proviso  for  preventing   said  Frances  Knight  from  en- 
deavouring to  compel  the  said  Plaintiff  Robert  Knight 
to  cohabit  with  her,  or  pay  and  allow  her,  while  they 
lived  separate,  any  sum  of  Money,  except  the  aforesaid 
Annual  Sum  of  800  2.  which  hath  been  since  reduced 
as  aforesaid,  or  occasion  to  him  any  further  or  other 
expense : — ^That  ever  since  the  aforesaid  Agreement  for 
Separation  took  place  between  the  said  Plaintiff  Robert 
Knight,  and  said  Frances  his  Wife,  in  said  year  1804, 
they  have  lived  separate  and  apart  from  each  other, 
and  have  not  at  any  time  since  cohabited  together;  and. 
said.  Plaintiff  Robert  KniglU  has  not  at  any  time  since 
said  Separation  took  place  had  access  to  his  said  Wife, 
nor  been  in  her  company^  or  presence,  either  alone  or 

B  3 


1819. 

* y ' 

Knight 
and  others 

V. 

Knight. 


CASES    IN    CHANCERY. 


1819. 

Knight 
and  others, 

V. 

Knight* 


together  with  any  other  person  or  persons,  but  they 
have  continued  to  live  apart  upon  the  terms  expressed 
in  the  herein  stated  Indenture  of  Separation,  as  altered 
by  said  Indenture  of  Defeazance,  of  even  date  there- 
with : — That  on  or  about  the  7th  day  of  October,  in  the 
year  1813,  said  Frances  KmgA^  brought  forth  and  was 
deUvered  of  a  Male  Child,  being  the  Defendant  herein- 
after named : — ^That  said  Frances  Knight  did  on  or 
about  the  21st  day  o(  May  1814,  procure  said  Child  to 
be  baptized  and  registered  in  the  Parish  Church  of  the 
Parish  of  St.  Mary-le-Bone  in  the  County  of  MiddkaeXy 
by  the  name  of  Henry  Charles  \  and  that  in  the  Register 
of  Baptisms  of  said  Parish,  the  Baptism  of  said  Child 
is  registered  in  the  words  and  figures,  or  to  the  purport 
and  effect  following ;  (that  is  to  say)  Baptisms  solem- 
nized in  the  Parish  of  St,  Mary-le-Bone  in  the  County 
of  Middlesex,  in  the  year  1814 : 


Whtn  Baptiied. 

1814:  May  21. 

Abode. 


Child**  Christian    Parents  Christian 


Name. 
Henr  Charles 


Quatity,  Trade,  er 
Prifttmm. 


Names. 

Chas.  &  Honor. 


Sumasne. 


?^}^^ 


By  whom  the 

Cerenuntywas 

performed. 


Bom. 


St.  Mary4e-Bone.     Esquire.    Rev.  Dr.  Heslop.  7th  Oct.  1813.- 

That  said  Child  has  been,  and  is  called  or  known  by 
the  name  of  Henry  Charles  Knight ;  and  the  said  Henry 
Charles  Knight  is  now^  or  late  was  residing  with  said 
Frances  Knight,  at  or  near  Gerard^s  Cross,  in  the  County 
of  Bucks: — ^Th&t  under  and  by  virtue  of  said  Will  and 
Codicil  of  said  Robert  Earl  of  Catherlaugh  (and  of  a 
certain  Act  of  Parliament)  directing  a  sale  of  part  of 
the  Hereditaments  devised  by  said  WiU  acnd  Codicil^ 
the  Money  arising,  from  such  sale  to  be  laid  oqt  in  the 
purchase  of  Estates,  to  be  settled  to  the  Uses  of  said 
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Will,  the  aforesaid  Hereditaments  of  md  Robert  Earf 
of  Caiherl&ugh,  not  directed  to  be  sold  by  said  Act  of 
Parliament,  and  the  Estates  purchased  and  to  be  pur^- 
chased  with  the  Money  arisen  and  to  arise  firom  suck 
sale  as  aforesaid,  stand  limited  and  assured  to  the  use  of 
Plaintiff  Robert  Knight,  for  his  life ;  and,  upon  his  de- 
cease without  Issue  Male,  to  the  use  of  Plaintiff  Henry 
Ralegh  Knight,  for  his  life,  with  remainder  to  the  use 
of  Charles  Ralegh  Knight,  in  Tail  Male,  with  remaindet 
to  the  use  of  Plaintiff  Jane  Fuller  for  her  life,  with 
remainder  to  the  use  of  her  first  and  other  Sons,  sac<- 
cessirely  in  Tail  Male,  with  remainder  to  the  use  of 
Plaintiff  G«orgiajta  Knight  in  Tail  Male,  with  remainder 
to  Plaintiff  Jii/ia  Knight  in  Tail  Male,  with  remainder 
to  the  use  of  Caroline  Emily  Knight  in  Tail  Male,  with 
the  ultimate  remainder  to  Plaintiff  Robert  Knighi  in 
Fee ;  and  Plaintiffs  ought,  according  to  their  respective 
interests  aforesaid,  and  upon  the  happening  of  the 
successive  events  aforesaid,  successively  td  enter  upon 
a^d  quietly  enjoy  the  aforesaid  Hereditaments. 
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The  Bill  then  charged,  that  Defendant  gives  out  and 
pretends  that  he  is  lawful  Son  of.  the  body  of  Plaintiff 
Robert  Knight,  by  said  Frances  Knight  hia  Wife,  and  as 
such  entitled  to  an  Estate  Tail  in  the  aforesaid  Heredita- 
ments, prior  and  in  preference  to  the  Pluntiffs;  wh^vas 
Plainfifis  expressly  charge,  that  Defendant  is  not  the 
Son  of  Plaintiff,  said  Robert  Knight-,  and  that  said 
Robert  Knight  had  no  access  to,  nor  wiUi,  nor  in  the 
presence  of  said  Frances  Knight,  within  liie  .period  of 
ten  months  next  preceding  the  biiih  of  said  Defendanty 
nor  at  any  time  since  the  year  1804 :  that  several 
'^ritaesses,  who  can  prove  the  title  of  Plaintifis,  are  vvry 
old  and  infirm,  and  Plaintiffs  are  in  great  danger  4>t 
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being  deprived  of  their  testimony  by  their  deaths ;  and 
said  Defendant  threatens,  and  intends  upon  the  death 
of  said  Plaintiff  Robert  Knight,  to  dispute  the  Right  of 
Plaintiffs,  and  the  said  several  other  Parties  imme- 
diately entitled  to  the  said  Estates,  and  the  reversionary 
Interest  of  the  said  Plaintiff  Ralegh  Knight  therein, 
and  to  lay  claim  to  them  himself.  And  Plaintiffs  Henry 
Ralegh  Knight,  Charles  Robert  Knight,  Charles  Fuller, 
land  Jane  his  Wife,  and  Frances  Elizabeth  Knight,  further 
show,  that  they,  in  or  about  Trinity  Term  1814,  filed 
their  Bill,  stating  and  charging  the  several  matters 
aforesaid,  and  thereby  praying,  as  hereinafter  is  prayed ; 
but,  that  since  the  close  of  the  execution  of  the  Com- 
mission, which  was  issued  and  granted  for  the  puYposes 
after  mentioned,  they  have  discovered  divers  various 
and  other  facts  of  which  they  were  then  ignorant,  the 
^testimony  whereof  is  very  material  to  be  perpetuated. 


The  Prayer  of  the  Bill  was,  That  Defendant  might 
answer  the  premises;  and  that  the  several  Witnessei^ 
to  prove  Plaintiffs  said  Title  and  the  Matters  aforesaid, 
might  be  examined  concerning  the  same ;  and  that  their 
testimonies  might  be  perpetuated  and  recorded  in  this 
Court;  and  that  one  or  more  Conmiission  or  Commis- 
sions might  issue  out  of  and  under  the  Seal  of  this 
Court,  for  the  aforesaid  purposes. 


•    To  this  Bill,  the  following  Demurrer  was  put  in : — 

<<  This  Defendant  not  confessing,  &c.  doth  demur 
thereto ;  and  for  cause  of  demurrer  says,  that  it  appears 
by  the  said  Plaintiffs  own  showing  by  their  said  Bill  of 
Complaint,  that  the  saia  Plaintiflb  are  not  entitled  to 
thf  discoviery  or  relief  prayed  by  their  said  Bill  against 
this  Defendant;  wherefore,  8ic.''  .  ;  r 
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Mt.  Agar,  and  Mr.  Raupell,  in  support  of  the  Demurrer. 

It  maybe  questioned  whether  persons  can  file  two 
Bills  to  perpetuate  testimony;  are  they  to  examine 
Witnesses  examined  before  ?    They  may  have  acquired 
by  secret  means,  a  knowledge  of  what  the  Witnesses 
swore,  and  by  tampering  with  them,  may  now  wish  to 
re-examine  them.  The  former  Bill  has  not  all  the  same 
Parties  as  this;  the  new  Parties  are  connected  in 
privity  of  Estate,  and  might,  without  tiling  this  Billj 
have  had  all  the  benefit  of  the  Evidence  taken  on  the 
former  Bill.     They  say,  that  since  the  close  of  the 
Commission  under  the  first  Bill,  they  have  discovered 
divers  various  and  other  Facts  material  to  be  perpetu- 
ated ;  but  they  do  not  say  what  Facts,  or  to  what  they 
mean  to  examine,  or  whom  they  mean  to  examine.    In 
Bartlett  v.  Hawker,  (b)  not  reported,  a  Demurrer  to 
such  a  Bill  as  this  was  allowed,  because  the  facts  were 
not  stated  as  to  which  the  Plaintiffs  meant  to  examine 
-witnesses..   On  this  Bill  they  might  go  into  the  widest 
examination  possible.     On  this  part  of  the  case,  they 
cited  Gill  v.  Hayward  (c),  and  Cresset  v.  Mitton  (</). 

Mr.  Wing  field,  Mr.  HeaM  and  Mr.  Willis,  contra : — 
It  is  not  necessary  the  Bill  should  state  the  facts  to 
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(b)  According  to  the  Re- 
porter's MS.  Note  of  that 
Case;  it  was  argaed  on  the 
8th  and  32d  of  May  1805 ;  and 
the  Lord  Chancellor  on  the 
lirst argument  observed,  ''That 
great  danger  might  arise  from 
such  Bills,  unless  the  facts  to 
which  the -Plaintiff  wished  to 


examine,  were  particularly 
stated  in  the  Bill;"  and  on  that 
ground,  after  consideration,  he 
ultimately  allowed  the  De^ 
murrer. 

(c)  1  Vern.  312. 

{d)  1  Ves.jan.449.  S.  C, 
3  Bro.  C.  €.449. 


10 

* V * 

Knioht 
and  others, 

V 

Knight. 


CASES    IN   CHANCERY. 

be  examined  to ;  if  nothing  is  to  be  examined  to  bot 
that  which  is  stated  in  the  Bill,  what  use  is  there  in 
the  general  interrogatory  as  to  what  the  Witness  knows 
on  the  subject?  It  has  never  been  decided  that  no 
more  than  one  Bill  can  be  filed  to  perpetuate  Testimony* 
Any  person,  however  slender  his  Interest  may  be,  is 
entitled  to  file  such  a  Bill  (e);  it  is  not  necessary  to 
show  collusion  as  to  the  first  Bill,  to  entitle  Parties  to 
file  a  second  Bill.  If  no  mention  had  been  made  of 
the  first  Bill  in  this  second  Bill,  it  is  clear  these  new 
Parties  might  have  sustained  such  Bill,  they  being  the 
Children  of  H.  Kmghtj  who  have  come  in  esse  sinct 
the  filing  of  the  former  Bill ;  the  mention  of  the  former 
Bill  does  not  vitiate  the  present. 

The  Vice*Chanc£Llob  :— 

The  present  question  is  whether,  upon  a  Bill  to  per* 
petuate  Testimony,  the  examination  of  Witnesses  having 
been  compleated,  and  the  Commission  closed,  the 
Plaintiffs  can  sustain  a  Supplemental  Bill  for  the  further 
exajmnation  of  Witnesses,  upon  the  ground  diat  new 
material  Facts,  have  been  discovered  since  the  filing  of 
the  former  Bill,  without  stating  in  the  Bill  what  these 
Facts  are. 

I  consider  that  the  addition  of  new  Plaintiffs  makes 
tko  difference,  because,  by  incorporating  themselves 
with  the  original  Plaintiffs,  they  adopt  the  former  pro- 
ceedings, and,  for  the  present  purpose,  stand  in  the 
same  situation.  If  new  evidence  had  been  discovered 
after  the  Commission  closed,  as  to  Facts  stated  in  the 


(e)  Lord  Dorsley  t.  FiUAArilin|e,  6  Vsft.  851. 
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Original  Bill,  the  proper  course  would  have  been,  not 
to  file  a  Supplemental  Bill,  but  to  make  an  application 
to  the  Court  for  permission  to  examine  the  new  Wit* 
nesses^  but  where  the  discovery  is  of  new  Facts,  and 
not  of  new  evidence  to  former  Facts,  and  admitting  that 
a  Supplemental  Bill  could  be  filed  in  this  Case,  I  am 
clearly  of  opinion,  that  such  Bill  must  state  what  these 
Facts  are,  for  otherwise  the  Defendant  cannot  be  pre- 
pared to  meet  the  new  Case. 

Demurrer  allowed. 


II 


1819. 


CRIPPS  V.  WOLCOTT  and  others. 

The  BiU  stated,  That  under  the  Wills  of  Mary 
Simons  and  Ann  SimanSf  deceased,  Deborah  Sounder,  the 
late  Wife  of  Arthur  Saunder,  deceased,  was  authorised 
and  empowered  to  dispose,  by  her  Will,  of  the  prin- 
cipal Sum  of  540/.  being  the  remainder  of  a  Sum  of 
600 /.,  after  deducting  therefrom  Ihe  Duty  payable 
upon  Legacies;  and  that  on  or  about  Ae  9th  No- 
vetnber  1811,  said  Deborah  Saunder,  pursuant  to  said 
Power,  made  and  published  her  last  Will  and  Testament 
in  writing,  of  that  date,  which  was  executed  by  her  m 
the  presence  of,  and  attested  by,  three  Witnesses;  and 
thereby,  after  recitbg,  aaiongst  other  thmgs^  that  said 


i8i8. 
27th  November. 

1819. 
18th  January. 

Words  ofSur' 
vivorship  arc  to 
he  referred  to  the 
period  of  divisum 
and  enfoyihenty 
unless  there  be 
special  intent  to 
the  contrary. 
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Sum  of  540  /.,  being  the  remainder  of  600  /.  after  such 
deduction  as  aforesaid,  was  bequeathed  to  her,  and  at 
her  sole  disposal,  by  the  respective  Wills  of  said  Mary 
Simons  and  Ann  Sim^jns^  said  Testatrix  gave,  directed^ 
appointed,  and  bequeathed  unto  her  Friends  the  De« 
fendants,  John  Wolcott,  of,  &c.  and  John  Agg,  of,  &c. 
the  third  part  or  share  of  her,  said  Testatrix,  of  and  in 
certain  Estates  therein  mentioned,  and  all  other  the  real 
and  personal  Estate  and  Effects  over  which  she  then  had, 
or  at  the  time  of  her  decease  should  have,  any  power 
in  Law  or  Equity,  to  hold  to  them,  their  Heirs,  Executors, 
Administrators  and  Assigns,  according  to  the  nature  of 
the  same  respectively,  in  Trust,  to  pay  to,  or  permit  and 
suffer  her  Husband,  said  Arthur  Sounder,  to  have  and 
enjoy  the  Rents,  Interest,  Dividends,  Produce  and 
Profits  thereof  during  his  natural  Life ;  and  upon  the 
decease  of  her  said  Husband,  the  Testatrix  directed 
that  said  Sum  of  540/.,  and  all  other  her  Personal 
Estate,  should  be  equally   divided  between  her  two 
Sons  Arthur  Sounder  and  George  Sounder,  and  Plaintiff 
Ami  Cowley  Cripps,  her  Daughter,  and  the  Survivors  or 
Survivor  of  them,  share  and  share  alike ;  and  she  ap- 
pointed her  Son  George   Sounder,  sole  Executor   of 
her  said  Will : — ^That  the  Testatrix  afterwards  died, 
leaving  said  Arthur  Sounder  the  elder,  her  Husband, 
surviving  her;  and  that  upon  her  death  said  George 
SounderiproYed  her  Will,  and  that  said  Sum  of  540/. 
was  invested  in  the  purchase  of  830/.  155.  Three-per- 
cent. Bank  Amiuities ;  which  last  mentioned  Sum  was 
transferred  into  the  Names  of  said  John  Wolcott  and 
John  Agg,  and  that  the  same  was  standing  in  their  Names,, 
upon  the  Trusts  declared  by  said  Testatrix's  Will  of 
said  Sum  of  ^o/«  therein  mentioned: — ^That  Arthur, 
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Sounder  the  elder,  received  the  Dividends  which  ac- 
crued upon  the  said  Sum  of  830/.  155.  Three-per-cent. 
Annuities,  during  his  Life ;  and  that  said  Arthur  Sounder, 
the  Son  of  said  Testatrix,  died  in  the  life-time  of  the 
said  Arthur  Saunder  the  elder,  intestate  and  unmarried ; 
and  that  in  or  about  October  1816,  said  Arthur  Saunder 
the  elder  died,  leaving  George  Sounder,  and  the  Plain- 
tiff Ann  Cawley ' Cripps,  surviving;  and  that  on  the 
death  of  said  Arthur  Saunder  the  elder,  said  George 
Saunder  and  the  Plaintiff  Ann  Cawley  Cripps,  under 
the  Trusts  of  the  Will,  became  entitled  in  equal  Moieties 
to  the  said  Sum  of  830/.  Three-per-cents. 
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The  Prayer  of  the  Bill  was.  That  the  Plaintifi  Ann 
Cawley  Cripps  might  be  declared  to  be  so  entitled;  and 
that  the  Defendants  Wolcott  and  Agg  might  be  decreed 
to  transfer  the  Moiety  of  the  Plaintiff  Ann  Cawley 
Crippi,  into  the  Name  of  the  Plaintiff  Thomas  Cripps, 
and  to  pay  to  the  Plaintiff  the  Dividends  which  had 
accrued  due  upon  such  Moiety,  since  the  death  of 
Arthur  Saunder  the  elder. 

George  Sounder^  by  his  Answer,  claimed  a  Moiety  of 
the  Sum  of  830/.  155.  Three-per-cents. 


The  Defendant  Davis  Whately,  as  the  Executor  of 
the  deceased  Arthur  Saunder  the  Son,  by  hi^  Answer, 
insisted  that  the  Bequest  to  the  Survivors  of  the  Chil- 
dren of  the  Testatrix  did  not  refer  to  the  death  of 
Arthur  Saunder  the  elder,  but  to  the  death  of  the 
Testatrix;  and  that  the  Share  o( Arthur  Saunder  the 
Son,  in  the  Sum  of  830/.  155.  Three-per-cents,  in  which 
the  same. was  invested^  became  vested  in  hjm^  and 
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transmissible  to  his  Representatives,  notwithstanding 
his  death,  in  the  life-time  of  Artkur  Saunder  the 
elder. 

Mr.  Wilbraham,  for  the  Plaintiffs  :— 

Mr.  Treslove,  in  the  same  interest,  for  the  Defendants 
Agg  and  Saunder: — 

The  words  in  this  Will,  giving  a  Life  Interest  in  the 
sum  of  540/.  to  Artkur  Saunder  the  Father,  and  tipon 
his  decease,  directing  the  same  to  be  equally  divided 
between  the  Testatrix's  two  Sons  and  her  Daughter, 
and  the  Survivors  or  Survivor  of  them,  means,  among 
such  as  shall  survive  the  Tenant  for  Life  when  the  Di- 
vision was  to  take  place;  and,  consequently,  as iir^Aur 
Saunder,  one  of  the  Testatrix's  Sons,  died  in  the  life^ 
time  of  the '  Tenant  for  Life,  his  Representative  has  no 
claim.  They  cited  Stringer  v.  Phillips  (/),  Bindon  r. 
Lord  Suffolk (g),  Hawes  t.  Hawes  (A),  Roebucks, Dean(i), 
Russell  y.  Long  (A),  Daniell  v.  Darnell  (/),  Brown  v. 
Bigg  (m),  Jenour  v.  Jenour  (n). 

Mr.  Koe,  for  the  Defendant  Wkately: — 

The  words  of  Survivorship  relate  to  the  death  of 
the  Testatrix,  not  to  the  death  of  the  Tenant  for  Life. 
Brown  v.  Bigg  (p)  is  precisely  this  Case,  As,  there- 
fore, Arthur  Saunder  the    Son,   survived  the   Testa- 


(/)  1  £q.  CftB.  Abr.  299. 
(g)  I  P.  Wms.  96.     I  Bro. 
P.  C.  189. 
(A)  1  Ves.  13. 
(t)  fl  Ves.  jun.  «65. 


(A)  4  Ves.  551. 
(/)  6  Ves.  297. 
(m)  7  Ves.  279. 
(»)  10  Ves.  562. 
(o)  7  Ves.  279. 
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tor,  hifl  Representative  is  entitled  to  one-third  of  the 
Stock. 

TheVicE-CHANCELLOHy  after  stating  the  Case: — 

It  would  be  difficult  to  reconcile  every  Case  upon 
this  subject.  I  consider  it,  however,  to  be  ndw  settled, 
that  if  a  Legacy  be  given  to  two  or  more,  equally  to 
be  divided  between  them,  or  to  the  Survivors  or  Sur- 
vivor of  them,  and  there  be  no  special  intent  to  be 
found  in  the  Will,  that  the  Survivorship  is  to  be  re- 
ferred to  the  period  of  division. 
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If  there  be  no  previous  interest  given  in  the  Legacy, 
.  then  the  period  of  division  is  the  death  of  the  Testator, 
and  Ae  Survivors  at  his  death  will  take  the  whole 
Legacy.    This  was  the  Case  of  Stringer  v.  Phillips. 

But  if  a  previous  Life  Estate  be  given,  then  the 
period  of  division  is  the  death  of  the  Tenant  for  Life, 
and  the  Stirvivors  at  such  death,  will  take  the  whole 
Legacy.  This  is  the  principle  of  the  cited  Cases 
of  Russdl  V.  Long,  Daniell  v.  Danidl,  and  Jenour  v. 
Jenotir. 

In  Bindon  v.  Lord  Si^olk,  the  House  of  Lords  found 
a  special  intent  in  the  Will,  that  the  division  should  be 
suspended  until  the  Debts  were  recovered  from  the 
Crown;  and  they  referred  the  Survivorship  to  that 
period.  The  two  Cases  of  Roebuck  v.  Dean,  and  Perry 
V.  Wooii  (p)f  before  Lord  Rosslyn,  do  not  square  with 
the  other  Authorities. 


(p)  3  Ves.  204- 
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.    ^^^Q*     .  Here,  there  being  no  special  intent  to  be  found  in  the 

Gripps  Will,  the  terms  of  Survivorship  are  to  be  referred  to 

«.  the  death  of  the  Husband,  who  took  a  previous  Life 

WoLcoTT  Estate, 
aiid  others. 


1803.  EAST  INDIA  COMPANY  v.  KEIGHLEY. 

gth,  14th,  16th, 
19   ,20        ec-   J[  j£E  Proceedings  in  this  Cause  are  extremely  volu- 

1806.  minous,  but  from  the  course  which,  it  took,  it  will  not 

S5th  March,     be  necessary  to  state  all  the  circumstances  in  detail. 

g  In  the  following  Speech  of  Lord  Eldon,  in  the  House 

15th  18th  19th  *^^  Lords,  the  substance   of  the  Bill  and  Answer  is 

Januaiy.        stated, — ^the   Decree  of  Lord  Rosslyn, — the  nature  of 

On  Appeal  fothe  Master's  Report, — the    Exceptions  thereto — the 

the  House  of       Older  made  by  Lord  Rosslyn  on  the  hearing  of  the 

Lordsy  it  was 

keldy  that  if  the  Master  reports  that  certain  adtmssions  were  made  before  him, 
and  exceptions  are  taken  to  such  statements  of  admissions  in  the  Report,  the 
Court  cannot  alUno  the  Exceptions,  without  consulting  the  Master  as  to  the  fact  of 
such  Admissions ;  and  further,  that  on  Exceptions  the  Decree  cannot  be  varied. 

On  the  re-hearing  of  the  Exceptions  before  the  Vice-chancellor,  it  xdos  held, 
that  the  Defendant  having  by  his  Anstoer  admitted  a  profit  of  so^ooo  L  on  certain 
Contracts,  and  the  Decree  declaring  him  muwarabUfor  the  same,  as  a  Trustee  for  the 
Plaintiffs,  and  for  any  Profit  he  might  be  found  to  hate  made ;  the  Master,  on  taking 
the  accounts  between  the  Parties  {which  were  so  taken  at  the  instance  of  the  Plaintiffs^ 
in  hopes  of  praoing  that  he  had  received  a  larger  profit  than  the  20,000 1)  was 
not  authorized  to  report  that  the  Defendant,  instead  of  being  indebted  to  the 
Plaintiffs  to  the  amount  of  20,000/.  in  respect  of  profits  received  by  him,  was  a 
Creditor  on  the  Plaintiffs  to  the  amount  o/"  67,000/.,  no  evidence  being  admissible  to 
contradict  the  answer  rf  the  Defendant. 
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Exceptions, — ^and  the  groimds  on  which  the  Htnat  of 
Lord$,  on  Appeal,  reversed  that  Order.  Lord  Erskine 
then  held  the  Seals,  but  as  the  case  was  argued  before 
Ills  appointment,  his  Lordship  does  not  appear  to  have 
given  any  opinion  upon  it.  The  subsequent  proceed- 
ings, on  the  re-hearing  of  the  Exceptions  before  the 
Vice-Chancelhr,  will  afterwards  be  noticed. 

LordEldon: — 

My  Lords, 
This  is  an  Appeal  from  an  Order  of  the  Court  of 
Chancery  of  the  ist  of  August  1800,  and  it  appears 
to  me,  th*at  if  your  Lordships  could  permit  that  Order 
of  the  Court  of  Chancery  to  stand,  you  would  endanger 
the  principles  of  the  Court. .  A  Bill  in  this  Case  was 
filed  by  the  East  India  Compamf  against  Mr.  Keighleyj 
and  it  stated,  as  Bills  filed  by  that  Company  generally 
do,  first,  the  exclusive  right  which  the  East  India 
Cwnpany  have  of  trading  between  the  Cape  of  Good 
Hope  and  the  Streights  of  Magellan.  It  then  stated, 
that  Mr.  Keighley  had  been  a  Servant  of  the  Company, 
first  as  a  Writer,  at  a  certain  Salary,  then  as  a  Factor, 
also  ctt  a  certain  Salary;  and  then  it  proceeded  to 
state  an  Indenture  of  Covenants,  which  that  Gentleman, 
while  in  the  situation  of  a  Factor,  entered  into  with 
the  Company ;  and  it  is  in  the  minds  of  your  Lordships^ 
that  by  that  Indenture  of  Covenants,  which  is  usual, 
the  persons  holding  these  situations  engage  to  the 
utmost  of  their  skill  and  ability  to  serve  the  East  India 
Company,  to  cpntent  themselves  with  their  Salary,  to 
make  no  profit  whatever,  except  such  profit  as  the 
Company  allows  them  to  make ;  to  enter  into  no  Trade^ 
except  that  allowed  by  the  Company  themselves ;  that 
in  all  their  transactions  of  Bargain  and  Sale  with  the 
Vol.  IV,  C 
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Conptay,  they  mUi  diaige  Ae  CompMiy  with  tio  mom 
than  diey  themselves  pay ;  that  they  wiU  keep  reg^ikr 
Bookfi  of  Aeoounty  and  they  expressly  imdertake,  by 
this  Covenant;  that  whatever  Accounts  %r%  settled  «s 
between  them  and  the  servants  of  the  Company  abroad, 
those  AocowAts  shall  always  be  considered  as  open 
Accounts  between  them  and  the  DirectoTa  at  heme. 
These  obligations  imposed  upon  a  person  when  he 
enters  into  the  situation  of  a  Factor,  are  obligations, 
which  by  the  usage  of  the  Company,  go  along  with 
him  in  all  the  subsequent  situations  in  which  he  after- 
waids  becomes  engaiged.    It  appears  that  Mr.  Keigkky, 
down  to  the  year  1778,  having  been  in  some  inferior 
mtuatiotts  in  the  service  of  tfie  Company,  was  appoint- 
^  neaident  at  their  factory  at  Bmkak^  in  the  pro- 
vince of  Bengw/,  with  a  eertain  stipidated  Salary,  ais 
his  veward  and  his  emolument,  having  also  the  pirivi- 
iege  of  tmding  on  his  own  account    The  Bill  then 
went  on  parti<$ulariy  to  state,  diat  at  the  tiaae  Mr. 
Kei^ey  was  so  appointed,  the  Company  were  pos- 
aened  of  v«ry  lafge,  ezteteiv^  and  valuable  filature 
WotkM  at  Bioideah^  where  they  had  been  in  the  habit 
of  mahiog  a  large  annual  provision  of  filature  vround, 
and  oF  Bengal  wound  raw  Silk,  whidi  was  to  form  an 
investment  for  the  Company's  eervifee;    the  filatai^ 
wound  Silk  being  provided  at  their  own  cost,  and  the 
Bengal  wound  Silk   at  .a  settled  price  by  contract. 
The  Bill  goes  on  to  state  that  it  became  the  duty  of 
Mr.  Keighlqf  to  conduct  the  Works,  and  also  to  re- 
ceive proposals  for  the  investment  of  Bengal  Silk,  and 
to  obtain  the  same  at  the  lowest  and  best  prices,  and 
to  point  out  any  frauds  which  might  be  attempted  by 
the  persons  providing  it;    and  it   was    particularly 
aleged,  Ihat  he  was  to  do  this^  without  taking  any  com- 
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uiiaiioo,  but  that  he  was  to  content  himself  with  that 
which  was  his  sti^iulated  and  covenanted  Salary,  doing 
the  best  in  all  respects  for  theCompany^having  engaged 
•o  to  do  without  any  further  profit  or  emolotnent* 

My  Lords,  when  this  Gentleman  went  first  to  his 
Rasidency,  the  Bill  states,  that  he  undertook,  himself, 
not  by  entering  into  Contracts  with  third  persons,  but 
undertook,  himself,  by  the  Machinery  he  had  stt  this 
place,  to  provide  the  Investment  for  1779  and  1780; 
and  the  Bill  particnlarlj  charges,  that  he  represented 
to  the  Company  that  the  expendttnre,  which  was 
413,691  rupees,  was  to  the  amount  of  721,001  rupees^ 
that  the  work  was  done  at  much  less  expense ;  and 
that  he  charged  the  ConipAny  vastly  more  than  what, 
within  the  meaning  of  his  Covenant,  he  ought  to  have 
charged  the  Company,  thereby  making  a  profit  to 
himself.  The  Bill  idso  states,  that  he  had  entered  into 
Contracts  with  persons,  with  whose  names  it  is  not 
necessary  to  trouble  your  Lordships,  (caD  tiiem  A. 
and  B.)  for  the  puipose  of  es:plaining  what  I  have  to 
offer  for  your  Lordships^  consideration;  whereas  in 
audi  he  did  not  enter  into  a  Contract  with  these  per- 
sons, but  that  they  worked  under  him  as  his  servants ; 
that  the  Contracts  which  he  entered  into  in  their 
names  he  entered  into  himself,  and  by  entering  into 
those  fictitious  Contracts  he  also  gained  considerable 
Emolument  and  great  Profit^  contrary  to  the  faith  of 
his  Covenants  and  Engagements.  After  those  Contracts 
had  been  entered  into,  the  Bill  then  represents,  that 
he  stated  to  Ihe  Company,  that  in  future  the  Concern 
was  to  be  carried  on  under  his  own  management^  and 
that  he  himself  entered  into  a  Contract  with  the  Com- 
Ipany  for  providing  them  widi  this  artiele  of  Invest- 
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tkem ;  and  he  admite  that  Profit  was  made  upon  thtm. 
With  respect  to  the  subsequent  Inrestments  of  1781 
and  178s,  tills  Gentleman  insistti  in  his  Answer  that  he 
contracted  fiedrly  with  the  Company;  he  admits,  how- 
ever, that  he  did  make  a  Profit  by  that  Contract  also ; 
and  having  therefore,  as  your  Lordships  obserre,  very 
distinctly  stated  this  by  his  Auswer-^dtstinctly  admit- 
ting that  upon  all  these  Transactions  there  were  Profits 
-r^fthe  Bast  India  Company  had  contended  for  that 
point  by  their  Bill,  that  they  were  entitled  to  have  those 
Profits  accounted  for  to  them,  and  if  the  East  India 
Company  had  been  disposed,  on  the  original  hearing  of 
this  Cause,  to  jiave  prayed  for  them,  they  would  have 
had  nothing  to  do,  but^  at  the  otiginal  hearing  of  the 
Cause,  to  pray,  that  an  Account  might  be  taken  of 
those  Profits ;  to  have  argned  the  reasonableness  and  the 
legality  of  that  Demand,  upon  the  Principles  and  tha 
Facts  stated  on  the  Record ;  and  if  they  could  htf*^ 
aucceeded  in  such  a  Demand  so  shaped,  your  Lord- 
ships may  suppose  they  would  have  succeeded  in  suck 
a  Demand  so  shaped.  It  was  equally  competent  to 
the  East  India  Company  to  proceed  with  a  much  leader 
^ew  of  relief:  they  might  pray  a  general  Account  of 
all  Dealings  and  Transactions  by  Mr.  Keigkley ;  and  if 
they  thought  proper  so  to  do,  the  Court  would  not 
refuse  it  to  them.  They  chose  for  themselves,  and 
they  thought  proper  to  ask  at  the  hands  of  the  Court 
of  Chancery,  that  which  Lord  Imighborough  was  pleased 
to  give  them  by  a  Decree,  bearing  date  the  7th  of  July 
1796,  whereby  it  was  ordered  and  decreed, — ^That  it  be 
referred  to  Mr.  Simeon,  one  of  the  Masters  of  the  High 
Court  of  Chancery,  to  take  an  Account  of  all  Dealings 
and  Transactions  between  the  Plaintifis,  the  East  India 
Company y  and  the  Defendant,  in  rei^ect  to  the  provision 
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of  filatare  %)k.bj  the  IXefendimt,  ^  the  Plaintiffii' 
Bfaident  at  Batdmh  iu  the  East  JndkSf  for  the  iQ¥eat- 
itent  of  the  years  1779*80,  and  1780-81,  in  the  Plead* 
iogft  weutioiied;  and  also  ia  respect  to  the  Contracts 
entered  into  by  Datterham  Ghose  Bn^Anunderam  Sircar, 
lor  the  provision  of  Bengal  wound  Silk,  in  the  Pleadings 
also  mentioned;  and  also  in  respect  to  the  Contract 
bearing  date  the  13th  day  oSJuue  178),  entered  intp 
by  the  Defendant,  for  supplying  the  Plaintiffs  with 
filatare  Silk  and  JS&iga/  wound  Silk,  in  the  Pleadings 
mentioned.  And  then  the  Court  say,  that  the  De- 
fendant was  to  be  considered  as  a  Trustee  in  respect 
of  the  said  several  Contracts,  as  well  those  entered 
into  by  the  said  Datterham  Gho9^  and  Ammderam 
Sircar,  as  that  entered  into  by  the  Defendant  himself: 
the  Principle  of  this  being,  that  the  Evidence,  as  the 
Court  thought,  showed  that  the  Contracts  which  had 
been  entered  into  with  Datterham  Ghose,  and  Anunderam 
Sircar,  were  really  Contracts  entered  into  with  the 
Defendant  himself,  the  Work  being  done  by  him;  and 
the  Court  being  of  opinion,  that  the  Contract  the  De* 
fendant  himself  had  entered  into,  was  a  Contract  of 
which  he  ought  not  to  be  allowed  to  take  the  benefit 
as  a  oontracting  Party,  but  that  the  whole  Benefit  he 
had  made,  as  the  contracting  Party,  should  result  to 
the  Company.  I  static  not  now,  whether  this  was  right 
or  wrong,  but  only  that  it  was  the  Principle  upon  which 
the  Court  proceeded.  Then  there  is  a  general  Direction, 
that  the  Parties  should  have  all  just  Allowances,  par- 
ticularizing the  Allowance  for  the  Loss  in  respect  of 
exchange  of  Sicca  rupees  and  Sonant  rupees:  and 
there  was  a  Reservation  of  the  Costs  of  the  Suit,  and 
of  further  Directions,  tiU  the  Master  had  made  his 
Report.      Your  Lordships  will  perceive  that,  though 
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this  Decree  gave  much  more  ample  and  much  larger 
relief,  having  declared  that  the  Party  was  a  Trustee 
only  in  the  Contracts  entered  into  with  others,  as  weH 
as  a  Trustee  in  the  Contract  entered  into  with  himself, 
it  furnished  a  Principle,  on  which  the  East  India 
Company  would  have  been  thoroughly  enabled  and  en- 
titled to  have  gone  before  the  Master ^  when  this  Account 
was  taken,  and  to  have  said,  *^  This  Mr.  Keighl^  being 
a  IVustee  of  these  Profits,  we  have  nothing  to  do  but 
to  charge  that  the  Profits  were  to  such  an  Amount;  and 
we  can  prove  that  the  Profits  were  to  such  an  Amount, 
because  the  Defendant  has,  by  his  Answer,  admitted 
that  the  Profits  were  to  such  an  Amount :''  and  with  that 
they  might  have  contented  themselves,  if  they  thought 
proper.  That  was  not,  however,  the  course  they  pur- 
sued; but  they  carried  in  to  the  Master,  according  to 
the  Paper  on  your  Lordships'  Table,  several  charges 
of  Money  advanced  on  account  of  the  Investments, 
between  1778  and  1782;  and  then  they  left  him,  after 
carrjring  in  that  general  charge,  to  dis<jharge  himself 
as  well  as  he  could. 


My  Lords,  when  I  before  called  your  Lordships  at- 
tention to  the  circumstance,  that  the  East  India  Cam* 
pany  had  desired  by  their  Bill  that  the  Defendant  should 
pay  to  them  above  !zoo,ooo/.,  together  with  Interest  at 
Ten-per-cent,  your  Lordships  will  be  surprised  to  find, 
that  the  result  of  the  Account  taken  by  the  Master,  is 
not  that  the  East  India  Company  have  a  demand  upon 
him,  but  that  he  is  a  Creditor  of  theirs  to  upwards  of 
60,000/.  To  the  Master^s  Report  stating  that,  the  East 
India  Company  took  a  great  variety  of  Exceptions.  I 
should  be  sorry  if  my  view  of  the  case  lead  me  to  state 
to  your  Lordships  what  they  all  are,  but  the  Exceptions 
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amount  to  gi  in  number.  On  the  other  hand,  Mr. 
KeigUey  took  Exceptions,  and  the  Cause  not  being 
set  down,  as  I  understand,  for  further  Directions,  an 
Order  was  made  upon  the  hearing  of  these  Exceptions, 
which  I  consider,  according  to  my  knowledge  of  the  sub- 
ject, as  entirely  contraiy  to  the  Forms  of  the  Court ;  and 
I  think  I  shall  satisfy  your  Lordships,  that  the  Forms  of 
the  Court  are  founded  on-an  attention  to  what  Justice 
requires  should  be  the  Forms  of  the  Court  My  Lords, 
the  Master,  after  stating,  that  this  was  the  Charge  made 
by  the  Company  upon  Mr.  KeigMey,  proceeds  to  state 
this:  he  says,  ''  I  have,  by  consent  of  both  Parties, 
proceeded  upon  this  Account  as  an  open  Account,  giving 
credit  to  the  Defendant  for  all  just  Demands,  in  respect 
of  Silk  bou^t  and  manufactured  for  the  Complainants 
in  the  years  before  mentioned,  and  for  such  just  AUow- 
ancos  as  he  appears  to  me  to  be  entitled  to;  and 
debiting  him  with  the  Monies  akeady  received  in  respect 
thereof:  but  as  many  of  the  Claims  of  Credit  made  by 
the  Defendant,  and  which  are  disputed  by  the  Com- 
plainants, depend,  in  part,  upon  conclusions  to  be  drawn 
from  a  variety  of  Facts  and  Circumstances  growing 
out  of  the  relation  which  for  many  years  subsisted 
between  the  Complainants  and  the  Defendant,  as  their 
Servant  in  India  ;  and  the  substantiating  of  other  dis- 
puted Claims  made  by  the  Defendant,  depend  upon  the 
kind  and  degree  of  Evidence  which,  under  the  circum* 
stances  of  delay  attending  the  commencement  and 
prosecution  of  this  Suit,  ought  to  be  deemed  sufficient 
to  substantiate  such  Claims ;  it  appears  to  roe  proper, 
first  to  state  a  short  and  connected  detail  of  those  Facts 
and  Circumstances,  admitted  or  proved  before  me,  which 
have  influenced  my  Judgment.'^  The  Master  here  ap- 
pears to  be  stating  this  very  important  Fact,  that  both 


25 

iii9- 

* v-^— ' 

East  Ikdia 

COMFAKT 

V. 

Kbiohlet. 


26 


CASES  ITT  CHANCERY. 


y Lv ' 

East  Iwsia 

COHPAIIT 

V. 

Keighlsy. 


Parties  had  agreed  before  bim,  that  this  Aecovmt  should 
be  taken  aa  an  open  Account  He  then  goes  on  to 
state  circmnatances  which  he  coneeiyed  it  material  to 
introduce  to  the  attention  of  the  Courts  in  order  that 
the  Court  might  weigh  his  Opinion,  formed  upon  fhe 
efibct  of  the  Evidence,  which  led  him  to  conclude  either 
ibr  or  against  the  Defendant,  with  respect  to  the  sepa^ 
rata  Claims  which  Mr.  Ketgiky  brought  forward  and 
insisted  were  just  and  fair  Ckums ;  I  will  not  go  throi^ 
aU  this  Report  of  the  Master,  much  less  shall  I  give 
your  Lordships  my  opinion,  whether  his  conclusions 
from  the  circumstances  were  just:  but  the  Matter 
having  stated  that  the  Parties  had  agreed  that  it  should 
be  an  open  Account,  goes  on  $dao  to  state,  in  a  great 
many  parts  of  his  R^ort,  «  great  variety  of  Facts, 
which  he  asserts  to  the  Court  were  admitted  by  the 
Parties  before  him ;  and  I  lay  partieular  claim  to  your 
Lordships'  attention  to  this  part  of  the  Case,  because  it 
appears  to  me  to  involve  a  question  of  great  magnitude, 
in  reference  to  the  Proceedings  of  the  Court  of  Chancery. 
The Jfoj^erconceiving thathe  was  at  liberty  to  go  through 
the  whole  of  these  Transactions  in  the  same  way  that 
he  would  examine  any  other  Transactions  where  the 
Accounts  were  altogether  open,  and  asserting  that  he 
did  diis  by  the  consent  of  the  Parties,  he  proceeds  to 
enquire  into  the  Expenditure  necessarily  attending  this 
Investment,  by  the  purchase  of  cocoons,  tools,  and  all 
the  other  diings  necessary  in  the  investment  of  Silk; 
and  he  concludes  on  each  Investment  from  time  to  time, 
and  staties,  that  taking  the  Account^  and  making  Mr. 
Keighiey  the  just  Allowances,  turns  the  Balance  from 
the  larjge  Sum  I  before  mentioned,  to  the  Sum  he  him- 
self reports:  hereby,  as  your  Lordships  see,  establish- 
ing thitt-^wfaich  also  seems  to  me  to  call  for  particular 
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mttentioD  from  your  Lordships-— thmt  the  Answer  of  <ii« 
Defendant,  I  do  not  say  is  false^  for  that  is  a  hard 
word,  bnt  that  the  Answer  of  the  Defendant  is  founded 
in  mistake,  when  the  Defendant  has  admitted,  in  four 
or  five  diffosent  parts  of  that  Answer,  that  on  eadi  of 
these  Investments  he  aetaally  did  make  considerable 
Profit  :\  let  the  natore  of  the  Admission  before  the  Master 
be  whatever  it  might  have  been,  it  would  be  a  very 
difl^ult  thing,  according  to  my  conception  of  the  Pro- 
ceedings of  Uie  Court  of  Chancery,  to  say,  that  the 
MatUTy  on  any  hypothesis,  on  any  inference  he  can 
draw  from  any  circumstances  before  him,  which  are 
e<{uivocal  as  to  their  effect,  is  at  liberty  to  say,  that 
tiieir  effect  shall  be  the  direct  contrary  to  that  which 
Ae  Defendant  has  sworn  to  be  the  truth ;  for  I  take  the 
principle  to  be  this,  tlwt  an  Answer  in  Chancery,  so 
long  as  it  stands  such  in  its  Contents,  as  it  was  originally 
framed  and  sworn  to,  must  be  taken  to  be  true.  There 
are  many  Cases  in  which  an  Imhvidual  is  allowed,  on 
an  application  to  the  Court  of  Chancery,  to  reform  his 
Answer;  and  in  some  instances,  to  take  it  off  the  F^le; 
but  I  apprehend  that  that  can  only  be  done  (and  it 
would  be  a  dangerous  practice  if  it  could)  by  a  special 
Application  to  the  Court,  satisfying  the  Conscience  of 
the  Court,  how  it  comes  that  that  shonld  stand  in  the 
form  of  a  solemn  Deposition,  which  is  now  alleged  to 
be  founded  in  mist€ike :  but  I  do  not  apprehend,  in  my 
view  of  the  constitution  of  that  Court,  that  it  is  com- 
petent to  any  Master  to  do  that,  but  it  most  be  done 
by  the  Authority  of  the  Court  itself.  My  Lords,  these 
two  singularities  occur,  then,  in  the  present  Case :— In 
the  first  plaice,  that  this  is  stated  by  the  Master,  and  it 
fonns  the  subject  of  a  vast  number  of  tiie  Exceptions 
that  the  Master  has  reported  to  the  Court,  that  the 
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of  before|*-*4lief  toek  iH  the  ExcefitHms  tc^ther;  toA 
ikovigh  I  think  ^  Moittr  hts  in  loany  points  exceeded 
bill  withorityy  imd  has  father  been  informing  the  Court 
what  the  Court  ought  to  do>  than  attending  to  the 
execution  of  the  power  given  to  hiniy  I  cmmot^  for  one^ 
sanction  such  a  course.  The  course  which  the  Court 
took  If  as  this  :-^All  the  Exceptions,  erery  one  of  them, 
taken  on  the  part  of  the  Em  India  Company,  were 
aHowed,  and  the  Exceptions  tsken  on  the  part  of 
Mr.  Kei^fy,  were  disaHowed;  and  then,  though  the. 
Cause  WA3  not  set  down  for  further  directions,  and 
tiiougfa  the  East  India  Company  had  prayed,  on  the 
original  Hearing,  a  geneiial  Account  of  all  Dealings  and 
TVansactienB ;  and  thou^  the  EaU  India  Compang^ 
when  they  carried  in  their  Charge,  did  not  confine 
tiiemselres,  as  they  might  have  done,  notwithstanding 
the  generality  end  amplitude  of  the  terms  of  the  Decree, 
to  iliat  which  ^f^as  admitted  by  the  Defendant  to  be 
due ;  and  though  the  Party  was  kept  in  the  Master*n 
Office  from  the  date  of  that  Decree  till  these  Excep- 
tions were  heard,  the  Court  then,  without  the  Cause 
being  set  down  for  (uithei^  directions,  says,  that  the 
East  India  Company  having  consented  to  waive  the 
wfat>Ie  Account,  except  so  much  as  is  admitted  by  the 
Defendant  in  his  Answer,  to  have  been  the  Profits  made 
by  him,  the  Cause  is  referred  back  to  the  Master  to 
compute  that,  and  to  compute  the  Interest  upon  those 
Profits,  and  the  Court  then  reserves  further  Directions 
and  Costs.  Now,  it  would  be  obvious  to  your  Lordships, 
that  if  the  East  India  Company  thought  proper  to  make 
this  large  Claim  in  the  first  instance,  the  Decree  they 
took  m  the  first  instance,  was  a  Decree,  to  the  benefit 
of  which  the  Defendant  was  entitled  as  well  as  they ; 
and  notwithstanding  the  Master  did  a  great  deal  on 
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Ihat  Decree  which  he  was  not  entitled  to  do^  iNit  with 
tile  oonient  of  the  Parties,  if  it  be  true,  as  the  Mastet 
statesi  that  they  agreed  this  should  be  considered  as  an 
open  Account,  each  Party  as  against  himself,  waived  all 
the  strict  rules  which  could  arise  out  of  the  language 
of  the  Decree;  and  to  be  sure,  if  it  were  fit  that  the 
Exceptions  should  be  overruled  for  the  purpose  of 
having  the  Account  directed  in  a  different  way,  Chat 
was  not  a  question  which  ought  to  be  discussed,  t31 
they  could  inform  the  Court  what  had  passed  in  the 
iWmref'sCMIce;  and  why  it  had  become  just^  at  the 
time  these  E^Eceptiona  were  heard  ;  if  it  could  be  made 
ont  to  hav«  been  just,  that  they  should  insist  on  what 
ih«y  had  not  before  insisted  to  be  the  justice  of  die 
Oaae  \  ior  the  Em  India  Company  originally  conceiving 
th*t  above  to,ooo  L  was  due  to  them,  carried  m  a  Claim 
which  put  the  Defendant  under  all  possiUe  difficuHies 
to  discharge  himself;  and  they  tiien  waived  their  right 
to  a  smaller  sum  of  Profits,  aiul  prayed  that  tiie  MaOer 
would  allow  them  this  krge  Sum,  except  so  much  of  it 
as  the  Defendant,  by  strict  proof,  could  discharge  him- 
self of.  It  happens  that  the  Defendant  has,  by  what  the 
MtuXer  considers  as  proof,  (though  I  am  very  (ar  fWnn 
agreeing  with  him  in  what  was  proof,  but  by  what 
the  Master  considers  as  proof,)  not  only  got  rid  of 
his  Balance,  but  has  constituted  a  Demand,  which, 
under  this  Decree,  the  East  India  Cm^njfj  if  this 
Demand  cannot  be  shaken,  will  be  bound  to  pay  to  him 
npwaids  of  6o,ooof. sterling ;  then  the  Chancellor,  having 
overruled  all  his  exceptions,  without  enquiring^  in  the 
ordinary  way  of  enquiring,  of  its  own  Officers,  how  much 
of  Uiat  which  was  stated  to  be  admitted  really  was 
admitted,  and  how  much  of  that  which  he  stated  to  be 
agreed  really  was  agreed,  cut  the  whole  down,  without 
.  giving  the  Defendant  eten  the  benefit  of  Costs  $  he  cut 
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down  the  effect  of  all  these  intermediate  proceeding^, 
and  without  admission  or  re-hearing,  or  even  notice 
that  such  a  thing  was  to  be  asked  of  the  Court,  gives 
them  that  very  Decree  which  they  might  havejtsked  in 
the  first  instance,  on  the  foot  of  the  Answer,  before 
these  proceedings  were  had. 


It  appears  to  me,  my  Lords,  that  as  the  Gause  is 
before  us,  it  is  quite  impossible  that  we  can  sanction 
such  a  proceeding  with  respect  to  a  Report  from  the 
Master's  Office ;  and  that  whatever  may  be  necessary 
should  be  done,  in  order  that  justice  may  be  done,  this 
is  not  the  course — I  am  afraid  that  nothing  can  be 
done,  but  this,  to  propose  to  your  Lordships,  (which  I 
propose  to  do  in  a  day  or  two  in  due  form,)  to  reverse 
that  Order  which  was  made  upon  the  hearing  of  the 
Exceptions,  and  to  call  upon  the  Court  to  hear  the  Excep* 
tions  regularly,  and  to  decide  them;  and  if  either  the 
one  Party  or  the  other  is  of  opinion  that  in  the  circum- 
stances in  which  the  Cause  stands,  and  regard  being 
had  to  the  Proceedings  which  have  taken  place  in  the 
Cause,  that  the  original  Decree  should  be  altered,  by 
directing  the  Account  upon  the  foot  of  the  Answer,  it 
is  competent  for  them  to  have  the  Account  directed  on 
different  principles ;  but  it  must  be  asked  in  a  regular 
manner,  and  1  should  submit  that  they  should  be 
left  at  liberty  to  ask  it  in  a  regular  manner,  either  by 
petition,  re-hearing,  or  by  any  other  course  which  the 
Forms  of  the  Court  may  prescribe.  Having  now 
stated  to  your  Lordships  the  general  purport  of 
what  I  propose,  considering  it  of  very  great  conse- 
quence to  be  extremely  cautious  that  the  practice  of 
the  Court  should  be  attended  to,  I  will  now,  with 
your  Lordship's  penoission,  propose  that  the  further 
consideration  of  this  shaU  be  adjourned  tQ  Friday  ne^^ 
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when  I  shall  give  in  what  I  propose  as  the  Judgment          1819. 
of  this  House.  ^^-^^'^ ' 

EASTlirDI.\ 

The  following  Order  was  afterwards  made :—  Companx 


V. 


Die  Mortis,  i*  Aprili$  1806.  Keichlet. 

'<  After  hearing  Counsel,  as  well  on  Eriday  the  gth, 
Wednesday  the  14th,  Friday  the  16th,  Mtmday  the  19th, 
as  TtttsAiy  the  20th  days  of  December  1803,  upon  the 
amended  Petition  and  Appeal  of  James  Inglish  Keighley, 
Esquire,  and  of  the  Right  honourable  George  Lord 
Kinnaird,  Josiah  Bamardt  Thomas  Kemble,  John  AikinSy 
Andrew  Stirling,  and  Robert  Steele,  Assignees  of  the 
Estate  and  Effects  of  the  said  James  It^lish  Keighley, 
under  a  Commission  of  Bankrupt,  complaining  of  an 
Order  of  the  Court  of  Chancery  of  llie  ist  day  of 
August  1800,  and  praying  that  the  same  might  be  re« 
yeraed ;  or  that  the  Appellants  might  have  such  odier 
relief  in  the  premises,  as  to  this  House,  in  their  Lord- 
ships great  wisdom,  should  seem  meet :  As  also,  upon 
the  Answer  of  the  united  Company  of  Merchants  of 
England  trading  to  the  Eiut  Indies,  put  in  to  the  said 
Appeal;  and  due  consideration  had  this  day  of  .what 
was  ordered  on  either  side  in  this  Cause,  it  is  Ordered 
and  Adjudged  by  the  Lords  Spiritual  and  Temporal,  m 
Parliament  assembled,  that  the  said  Order  of  the  Court 
of  Chancery  of  the  1st  day  of  August  1808,  complained 
of  in  the  said  Appeal,  should  be,  and  the  same  is  hereby 
reversed ;  but  without  prejudice  to  what  the  said  Court 
may  think  proper  to  order  thereafter,  with  respect  to 
the  allowing  or  oTerruIing  all  or  any  of  the  Exceptions 
taken  by  the  Respondents  and  Appellant  respectively, 
which  the  said  Court  is  thereby  directed  (subject,  as 
after  mentioned)  to  re-hear ;  and  also,  without  prejudice 
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ifi  what  the  Court  may  thereafter  order^  as  to  the  taking 
of  the  Account  between  the  Parties,  either  in  the  saao/e 
manner  as  is  directed  by  the  said  Order  of  the  ist  of 
AugustiSoq,  or  in  any  other  manner;  due  regard  being 
had  by  the  Court  in  the  making  any  such  Order  or 
Orders  thereafter  to  be  made  to  the  Proceedings  which 
had  been  already  had  iu  the  Cause,  and  the  practice  of 
the  Court;  And  it  is  further  Ordered,  that  the  Parties 
are  to  be  at  hberty  to  apply  to  the  Court  in  such  maimer 
as  is  according  to  the  practice  thereof,  and  as  they  shall 
be  advised,  for  the  purpose  of  having  any  alteration  or 
variation  ordered  to  be  made  in  the  original  Decree,  or 
for  Ihe  purpose  of  having  the  Accounts  between  them 
.taken  m  any  manner  to  be  prayed  upon  such  Applica- 
tion, or  for  having  the  Master's  Report  reviewed,  or 
for  farther  dicections,  or  for  any  other  purpose  widi 
respect  to  which  they  shall  be  advised  to  make  appli- 
cation ;  and  the  said  Court,  having  due  regard  to  the 
Proceedings  already  had  jn  the  said  Cause,  and  the 
practice  of  the  said  Court,  is  to  make  such  Order 
or  Orders  thereupon,  as  shall  to  the  said  Court  seem 
meet:  And  it  is  further  ordered,  that  in  cas6  the 
Order  or  Orders  which  the  Court  shall  think  proper  to 
"make  upon  any  application  to  the  Court,  under  such 
.liberty  to  apply  as  aforesaid,  shall  render  it  unnecessary, 
in  the  judgment  of  the  Court,  to  re-hear  the  said  Except 
lions,  or  any  of  them,  4hen  the  Court  is  to  be  at  liberty, 
notwithstanding  the  direction  thereinbefore  contained, 
touching  the  re-hearing  of  the  said  Exceptions,  to  make 
such  Order  or  Orders  respecting  the  same;  and  the 
Costs  thereof,  and  of  the  Proceedings  which  had  beeh 
had  relative  thereto,  as  shall  appeax  to  the  Court  to  be 
just,  aixd  according  to  its  practice. 

George  TLose^  Clejk  of  Pariiameitt/'  . 
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13ie  Exertions  now  came  on  to  be  re-heard^  no  xSig. 

repealing  of  the  Cause  or  other  Proceeding  having ,    ^' 

taken  place  subsequently  to  the  decision  in  the  House       ^6»  ^B,  19 

of  Lords.    The  Exceptions  taken  on  behalf  of  the     ^^^^ 

Ilast  Ikdia 
Plaintiff,  amounted  to  Ninety-one ;  thr^e  Exceptions      company 

were  also  taken  by  the  Defendant,  Mr.  Sotidtw  Gem-  ^^ 

rul,  Sir  A.  Piff»tt,  Mr.  Serjeant  Bosanquet,  and  Mr.      Keigiilet, 

Wyatt,  in  support  of  the  Plaintiflb  Exceptions;  Mr. 

Hart,  Mr.  Bell,  and  Mr.  Heald,  contra ;  and  in  support 

of  the  Exceptions  taken  by  the  Defendant.    No  Cases 

were  cited  on  either  side. 

The  Vice-Chancelloh  : — 
In  this  Case  a  BUI  is  filed  by  the  Eoit  In^  Ompany  19th  Jan.  1819. 
against  Mr.  Knghhjf,  who  had  been  a  servant  of  the 
Company,  and  had  held  a  situation  of  Factor  for  the 
C<Hnpany  at  BaiUeah  in  the  Eoit-  Indies.  The  Bill  com* 
plains  that  Mr.  Keighley,  in  his  character  of  Factor,  had 
by  certain  Contrivances,  made  an  illegal  profit ;  and  it 
calls  upon  the  Court  to  declare,  that  Mr.  KeigAU^  is 
to  be  answerable  to  the  Company  for  the  illegal  profit 
so  made.  The  first  Contrivance  stated,  is,  that  Mr. 
Keigbky,  who,  in  his  situation  of  Factor,  was  bound  to 
buy  Silk  for  the  Company,  to  exercise,  therefore,  aU 
his  diligence  and  activity  for  procuring  that  Silk  at 
the  lowest  price,  did,  in  truth,  become  himself  a  con- 
cealed seller  of  Silk  to  the  Company,  by  engaging  two 
of  his  Servants  to  propose  in  their  names,  but  on  his 
account.  Contracts  for  the  sale  of  Silk  at  a  particular 
price,  which,  on  the  part  of  the  Company,  he  accepted. 
Another  Contrivance  charged  in  the  Bill,  is,  that  after 
those  Contracts  had  expired,  Mr.  Keighley  propofsed  to 
the  Company  to  contract  with  them  himself  for  the 
sale  of  Silk,  at  a  Price  stated ;  and,  in  order  to  induce 
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the  Company  to  accept  such  Proposal,  he  represented 
that  other  market  Silk  bore  a  certain  price :  the  BiH 
alleges,  that,  under  that  representation,  the  Company 
were  induced  to  accept  the  Contract  so  proposed  by 
him ;  but  that  Silk  did  not  at  that  time  bear  the  market 
Price  which  he  had  mentioned,  and  that  Mr.  Keighley, 
therefore,  by  the  effect  of  this  misrepresentation,  gained 
a  large  undue  Profit,  at  the  expense  of  the  Company, 
which  a  Court  of  Equity  ought  not  to  permit  him  to 
keep  to  his  own  use.  At. the  hearing  of  this  Cause, 
the  Lord  Chancellor,  Lord  Bosslyn,  considered  that 
these  Contriyances  were  proved,  and  Mr.  Keighley 
having  in  his  Answer  admitted  that  he  had  made  a  Profit 
upon  these  Contracts,  amounting  nearly  to  20,000  Z.; 
the  Decree  declared,  that  Mr.  Keighley  was  to  be  con- 
sidered a  Trustee  for  the  Company  in  respect  to  the 
Profit  made  on  the  two  Contracts  entered  into  with 
Datterham  Ghose  and  Anunderam  Sircar,  his  Servants, 
and  also  on  his  own  Contract ;  and  directed  a  general 
Account  of  the  Dealings  and  Transactions  between  the 
Parties.  The  East  India  Company  were  undoubtedly 
at  liberty  to  have  taken,  at  the  hearing  of  the  Cause,  a 
Decree  that  Mr.  Keighley  should  pay  to  the  Company 
the  Profits  which  he  admitted ;  but  the  Company  not 
choosing  to  be  bound  by  the  admission  of  Mr.  Keighley , 
and  considering  that  in  the  progress  of  the  Accounts 
they  might  be  able  to  establish  a  much  larger  Profit, 
they  therefore  desired  this  Decree  for  a  general  Ac- 
count On  the  execution  of  that  Decree,  they  pro- 
ceeded in  the  Master^s  Office,  to  carry  in  a  Charge  of 
all  the  Sums  which  they  had  paid  to  Mr.  Keighley ,  in 
respect  of  the  purchase  of  Silks,  during  the  time  to 
which  the  Contracts  applied;  and  then  called  upon 
Mr.  Keighley  to  discharge  himself,  by  showing  that  he 
had  actually  paid  so  much  as  would  reduce  the  Sum  he 
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Imd  received  to  the  extent  of  the  Profit  which  he  had 
admitted.  In  the  progress  of  this  iii?estigation,  the 
Master  permitted  Mr.  Keighley  to  enter  into  evidence^ 
for  the  parpose  of  establishing,  not  only  that  he  had 
not  made  greater  Profits  than  the  Sum  admitted,  but 
that  he  had  not  made  any  Profits,  and  that  he  had,  in 
truth,  been  a  great  loser  by  the  transaction;  and  the 
Master  considered  himself  at  liberty  to  find,  that,  in 
respect  of  such  Loss,  there  was  no  less  a  sum  than 
67,000/.  due  from  the  Company  to  Mr.  Keighley;  and 
the  substantial  question  is.  Whether  the  Master  was 
justified  in  this  course  of  proceeding,  and  in  this  con- 
clusion. It  is  said,  that  although  it  is  very  true,  that 
the  East  India  Company  might,  if  they  pleased,  in  the 
Master*^  Office,  have  immediately  charged  Mr*  Keighley 
with  this  admitted  Sum,  and  gone  no  farther;  yet, 
because  they  required  an  Account,  they  opened  the 
Account  altogether,  and  that  Mr.  Keighley  was  there- 
fore at  liberty  to  contradict  his  own  Answer,  and  to 
prove  that  he  had  made  no  Profit,  but  had  sustained  a 
Loss,  and  to  charge  the  East  India  Ccmpany  with  that 
Loss.  I  am  not  of  that  opinion.  This  Decree  proceeds 
upon  the  ground,  that  the  Agent  has,  by  improper 
Contrivances,  obtained  an  advantage  over  his  Princi- 
pal; it  declares  the  Agent  in  these  Transactions  a 
Trustee  for  his  Principal ;  and  the  Agent  admitting  a 
Profit,  it  directs  an  Account  only  for  the  purpose  of 
enabling  the  Principal  to  establish,  if  he  can,  a  greater 
amount  of  Profit  than  the  Sum  admitted.  In  the  pro- 
gress of  that  Account,  the  Admissions  in  'Utt.Keighley^^ 
Answer  were  conclusive  for  the  Plaintiffs,  as  against 
,  him  and  his  Representatives,  that  he  had  made  a  Profit, 
at  the  least,  to  the  admitted  Amount ;  and  it  was  against 
first  principles  to  receive  Evidence  on  the  part  of  a 
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Defendant,  to  contradict  his  own  Answer.    Upon  thm 
single  view  of  the  Case,  I  am  of  opinion,  therefore,  that 
the  matter  must  go  back  to  the  Master, — ^and  allowing 
aU  those  Exceptions  which  apply  to  that  part  of  the 
Report  in  which  the  Master  finds  particular  Sums  due 
from  the  East  India  Company  to  Mr.  Keig/uey,  (I  think 
they  begin  at  the  fifty-fourth  Exception,  and  pervade 
all  the  remaining  part  of  the  Exceptions,) — ^my  further 
Order   is,  That  the  Master  review  his  Report;   the 
Court  declaring,   that   the   Defendants,   representing 
Mr.  Keighley,  are  not  at  liberty  to  enter  into  Evidence 
to  contradict  the  Answer  of  Mr.  Keighley:  and  that 
the  Answer  of  Mr.  Keighley  is  conclusive  Evidence  for 
the  Plaintiffs,  that  Mr.  Keighley  did  make  Profits  by 
the  three  several  Contracts  in  the  Decree  mentioned, 
to  the  extent,  at  least,  of  the  Sum  admitted  in  his 
Answer.    There  is  another  point  of  the  Case  which  is 
not  involved  in  these  Directions,  I  mean  the  point  as 
to  the  Commission.    With  respect  to  this  point,  I  am 
of  opinion,  the  Master  was  not  at  liberty,  under  the 
Directions  in  the  Decree,  '^  that  he  should  make  to 
Mr.  Keighley  all  just  Allowance,*'  to  enter  into  any 
considetation  of  the  question  of  Commission,  this  being 
a  substantive  Claim  made  by  the  Answer,  and  not  sus- 
tained by  the   Decree;    the  Claim,  on    the  part  of 
Mr.  K&ghley,  is,  in  truth,  utterly  inconsistent  with  the 
•Deed  of  Covenant  which  he  entered  into  with  the 
Company:  1  shall  therefore  declare,  that  the  question, 
as  to  the  Commission,  being  raised  in  Mr.  KeigU^s 
Answer,  and  no  Direction  given  with  respect  to  it  in  the 
Decree,  that  the  Master  was  not  at  liberty  under  the 
Order  "  to  make  Mr.  Keighley  just  Allowances,*'  to 
enter  into  the  consideration  of  that  Claim;  and  the 
only  addition  I  shall  make  to  the  Order  is^  that  in  the 
progress  of  the  subsequent  Account  of  the  Defendant^ 
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the  Assignees  shall  be  at  liberty  to  use  all  Admissions 
made  on  the  part  of  the  Plaintiffs  on  taking  the  prior 
Accomit. 

With  respect  to  the  Deposit,  I  think  that  it  should  be 
returned,  because  I  cannot  approve  the  mode  in  which 
these  Exceptions  have  been  taken,  where  the  nature  of 
the  Case  admitted  of  a  much  shorter  form.  I  make  the 
Order  upon  both  Sets  of  Exceptions,  that  the  Deposit 
shall  be  returned  (z). 

(z)  Vide  Waa  v.  Btukb^,  iBro.  C.  C.  484. 
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IN  ibis  Case,  a  Notice  of  Motion  waa  given,  that  the 
Injunction  granted  in  this  Cause  might  be  dissolved, 
and  the  Cause  dismissed,  for  want  of  Prosecution. 

Subsequent  to  the  Notice  of  Motion,  a  Replication 
filed. 


31  Jaauaiy. 

after  Noike  of 
MatkmtodM9^ 
misSjtieMoium 
notiu$tamabk; 
hU  Drftndfmik 
entithd  to  Coiti. 


Mr.  Barber,  for  the  Motion,  observed,  that  as  a 
Replication  was  filed,  he  could  not  insist  upon  the 
Motion;  but  as  the  Replication  was  filed  subsequent  to 
the  Notice  of  Motion,  he  was  entitled  to  his  Costs. 

Mr.  ElUson,  contra. — 

The  Vice-Chancbllor  i — 

As  the  Replication  was  filed  before  the  Motion  made, 
it  cannot  be  sustained ;  but  aa  the  filing  of  the  Repli- 
cation vras  subsequent  to  the  Notice  of  Motion,  tho 
Defendant  must  have  his  Costs. 

»4 


40  CASES    IN   CHANCERY. 
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i^istJan. 


ftr  D  fendant  ^^'  Phillimore  moved,  before  Answer,  on  behalf 
before  Answer  J  a  ^^  ^®  Defendant,  that  it  might  be  referred  to  a 
reference  was  Master  to  report  what  was  due  to  the  Plaintiffs  for  the 
made  to  the  Mas-  remainder  of  the  Legacy  of  500 /i  mentioned  in  the 
ter  to  ascertain  pjeadings,  and  to  tax  the  Plaintiffs  their  Costs  of  the 
what  was  due  to    ^   .         °  ,     *•  .1     T»r    •        «  1  .1  \rN 

the  Plaintiff  for    ^'**^*     ^^  support  of  the  Motion,  he  stated  the  Case  of 

Principal^  Inte-    Phillpot  v.  Rosher,  25th  June  1817,  which  was  a  Bill 

rest  and  Costs,     filed  by  the  Plaintiff  on  behalf  of  himself  and  other 

in  resect  of  the   Creditors  against  the  Defendant,  as  the  personal  Re- 

h^^ih^WU^the   presentative  of  his  Father  and  others,   praying  the 

ssme  to  be  paid    usual  Accounts,  and  on  the  Motion  of  Mr.  Maddocky 

witkmagiven      before  Answer,  which  was  opposed  by  Mr.  Phillimore, 

period;  and  if     the  late  Vice-Chancellor  (Sir  Thomas  Plumer)  made  the 

not  paidy  the        following  Order : — "  Wherepon  and  upon  hearing  Mr. 

^mT?  fcT'     ^*'''«'«^^  ^f  Counsel  tor  the  Plaintiff,  the  said  Affidavit 

turn,  and  of  the    *^^  ^^  Affidavit  of  the  Plaintiff  read,  and  the  Defendant 

Master's  Reporty  Jeremiah  Rosher,  hy  his  Counsel,  undertaking  to  pay 

to  be  taxed  and    into  the   Bank,  with  the   privity  of  the  Accountant 

paid  by  the  De-    General  of  this  Court,  to  the  credit  of  thisCause,  the 

pSiiftoJ/a/  sum  of  211/.  135.  4d.  the  Amount  of  the  Bill  of  Costs 

liberty  to  proceed  delivered  by  the  Plaintiff,  and  claimed  by  his  Bill  in 

in  the  Cause.        this  Cause,  to  be  due  from  the  Defendant  Jeremiah 

Rx)sher;  this  Court  doth  order  that  the  said  Defendant 

Jeremiah  Rosher  do  pay  the  same  accordingly,  on  or 

before  the  first  Seal  after  this  present  Triidty  Term : 

And  it  is  ordered,  that  it  be  referred  to  Mr.  Jekj/U, 

one  of  the  Masters  of  this  Court,  to  tax  the  said  Bill 

of  Costs ;  and  in  order  thereto  all  parties  are  to  be 
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examined  upon  Interrogatories^  and  are  to  produce  ^819. 

upon    Oath    all  Books,   Papers,  and  Writings   and     *        "*       ' 
Vouchers  in  their  custody  or  power  relating  thereto^     doys  et  Ux. 
or  any  of  the  Items  or  Charges,  therein  as  the  said  p^  * 

Master  shall  direct:  And  it  is  ordered,  that  what  shaU  ^^^  another, 
be  taxed  for  such  Costs  be  paid  to  the  Plaintiff  7%oifii» 
Gr|^nPAi7/|M>^<«,outof  thesaidsumof  211/.  12  s.  ^d.. 
and  thereupon  it  is  ordered  that  the  Plaintiff  do  de- 
liver to  the  said  Defendant  Jeremiah  Rodier  upon  Oath, 
all  Books,  Papers  and  Writings  which  he  has  in  his 
custody  or  power  belonging  to  the  said  Defendants: 
And  itis  ordered,  that  the  residue  of  the  211  /.  12s,  4J. 
(if  any)  be  paid  to  the  said  Defendant  Jeremiah  Rosher: 
And  it  is  Ordered,  that  the  said  Jeremiah  Rosher  do 
pay  unto  the  Plaintiff  and  the  others.  Defendants,  their 
Costs  of  this  Suit,  to  be  taxed  by  the  said  Master,  not 
including  the  Costs  of  this  Application ;  and  thereupon 
it  is  ordered  that  the  Plaintiff's  Bill  stand  dismissed 
out  of  this  Court." — He  also  mentioned  the  Case  o(Lee 
T.  Biddlecombe,  10th  December  1817,  which  was  a  Bill 
filed  by  the  holder  of  a  Bill  of  Exchange  for  300/., 
accepted  by  the  Defendant  Biddlecombe,  on  behalf  of 
himself  and  other  holders  of  Bills  accepted  under  like 
circumstances,  claiming  an  equitable  lien  on  an  Inden-^ 
ture  of  Settlement  exeouted  on  the  marriage  of  the  De- 
fendant Biddlecombe,  and  upon  his  Interest  under  ity 
and  that  the  Defendant  Bolton,  in  whose  possession  the 
Deed  was,  might  be  declared  a  Trustee  for  the  Plamtiff 
and  'the  other  Bill  Creditors,  and  might  be  restrained 
from  parting  with  it.  An  Injunction  was  granted. 
Mr.  Hart  and  Mr.  Seton  moved.  That  it  might  be 
referred  to  the  Master  to  inquire  what  was  due  to 
the  Plaintiff  for  Principal  and  Interest  on  the  Bill 
of  Exchange,  and   to  tax  all  Parties  their  Costsv 
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iSf 9«         And  that  on  payment  of  what  should   appear   due ' 
for  Principal,    Interest  and   Costs,   the    Bill  might 
he  dismissed,  and  the  Injunction  dissolved. — Mr.  6. 
FoBb  WiisoHf  for  the  Plaintiff,  opposed  the  Motion;  but 

andamyther.  ^^  I^^  Chaneelhr  made  the  following  Order: — 
"  Ordered,  that  on  payment  by  Defendant  B.  to  Plain- 
tiff, of  the  Sum  of  316/.,  admitted  to  be  due  to  him 
fbr  Principal  and  Interest,  in  respect  of  the  Bill  of 
Exchange  foi^  300/.,  together  with  22 1,  is.  Sd.  for  the 
Plaintiff's  Costs  at  Law,  the  Injunction  to  restrain 
Defendant  Biddlecombe  from  taking  the  Indenture  of 
Settienient,  dated  31  st  May  1798,  out  of  the  hands  or 
custody  of  Defendant  Bolton,  and  to  restrain  Defen- 
dttit  Bolton  from  parting  therewith,  and  also  to  restrain 
the  Defendants,  the  Governor  and  others  of  the  Bank, 
from  permitting  any  transfer  of  the  13,657/.  135.  Sd. 
tliree-per-cent.  Consols,  standing  in  the  names  of  other 
Defendants,  and  from  paying  Dividends  to  any  person 
mitil  Defendant  Biddlecombe  should  answer  the  Bill,  or 
the  Court  should  make  further  Order,  should  be  dis- 
solved. And  that  it  should  be  referred  to  Master — 
to  tax  the  Costs  of  Plaintiff  aud  other  Def(^ndants,  and. 
that  such  Costs  of  the  Plaintiff  and  other  Defendants 
should  be  paid  by  Defendant  Biddlecombe ;  and  in  case 
there  should  be  any  delay  in  paying  the  said  Costs, 
when  taxed  by  Defendant  Biddlecombe,  Plaintiffs  and 
Other  Defendants  were  to  be  at  Uberty  to  apply  for 
reriying  Injunction  or  otherwise,  as  they  should  be 
auTisecL* 

Mr.  BoupeU,  tontra  :^^  • 

The  Defendant  does  not  undertake  to  pay  the  Money 
and  Costs  when  ascertained,  nor  doe&  he  propose  to 
pay  the  Interest  due  on  the  Legacy. 
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The  Vice-Chancellor  stated,  that,  in  order  to  sav^  Hig^ 

unnecessary  Expense,  the  Court  would  at  any  time 
stop  a  Suit,  when  a  Defendant  submitted  to  satisfy  the 
Plaintiff's  just  demands,  and  made  an  Ordet,  referring  p^*^^ 
it  to  the  Masier  to  compute  Interest  upon  the  Legacy,  ^ ^  souKhtt^ 
after  the  rate  of  5  per  cent,  from  the  end  of  one  year 
after  the  Testator's  Death,  and  to  tax  the  Plaintiffs  Costs 
in  this  Suit ;  and  that  the  Defendants  fthould,  within 
eight  weeks  after  the  Master  should  have  made  his  Repwt 
in  pursuance  of  this  Order,  pay  to  the  Plaintiff  what  the 
Master  should  Certify  to  be  due  to  him  for  Principal  and 
Interest  in  respect  of  his  Legacy,  together  with  the  Plain- 
tiff Is  said  Costs ;  and  thereupon  it  was  ordered  that  the 
Plaintiff's  Bill  should  be  dismissed :  But  in  default,  &e. 
it  was  ordered,  that  it  should  be  referred  to  the  Masier 
to  tax  the  Plaintiff  his  Costs  of  this  Application,  and  of 
the  Proceedings  before  the  Masier  in  pursuance  of  this 
Order,  and  of  the  Master^s  Report  to  be  made  in  pur- 
suance thereof;  and  that  the  Defendant  should  pay 
such  Costs,  when  taxed,  to  the  Plaintiff.  And  in  that 
case  it  was  ordered,  that  the  Plaintiff  be  at  liberty  to 
•proceed  with  the  Cause. 
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BENTHAM  (since  deceased)  and  Another  v. 
g7th  January.  WILTSHIRE. 

ExeaUorshave   iHISwasafiill  for  the  specific  performance  of  an 
m^  power  to       Agreement  to  sell  a  certain  Messuage^  and  several 
sell  real  Estate       •    ^^  ^f  ^an^  belonging  to  the  same. 
where  expreuki     ^ 
giveuy  or  neceS" 
sarify  tobe  imr'        On  a  reference  to  the  Matter ,  he  Reported  a  good 

plied  from  the      Title  coidd  be  made^  and  the  Report  was  absolutely 

Produce  being  to  eonfirmed.    An  Order  was  subsequently  made,  on  the 

^l  ^k^\h      S^^^*"^*  ^® ^ 7»  J^eferring  it  to  the  Master  (amoagst  other 

the  executum  of  tilings)  to  settle  a  proper  conveyance  of  the  Estate 

their  QJfce.  and  Premises  to  the  Defendant,  or  to  whom  he  should 

appoint ;  and  by  the  Master's  Report,  22d  April  1818, 

he  reported,  that  a  Draft  of  the  Conveyance  had  been 

laid  before  him,  and  he  had  settled  and  approved  of 

the  same,   and   had,   amongst  other  persons,  made 

Joseph  Bassan,  (the  only  surviving  Son  and  Heir  at 

Law  of  Abraham  Bassan  deceased,  the  Testator  in  the. 

Conveyance  mentioned)  a  Party,  as  he  was  of  opinion 

he  was  a  necessary  Party  thereto. 

To  this  Report,  Exceptions  were  taken,  on  the 
ground  that  Joseph  Batsan  was  not  a  necessary  Party 
to  the  Conveyance. 

AAraham  Bassan,  the  Testator,  by  his  Will,  2i8t  De- 
cefnber  1797,  bequeathed  to  Hannah  Barrett  the  Estate 
in  question,  for  her  life,  provided  she  did  not  marry, 
and  directed  that  ''  after  her  decease  the  Estate  should 
be  sold,"  (not  saying  by  whom)  ''  to  the  highest  bidder^ 
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by  public  AuctioD^  and  the  Money  or  Monies  arising  from 
such  sale  thereof,  to  be  disposed  of  in  manner  and 
form  following/'  amongst  certain  illegitimate  Children 
in  the  Will  named,  first  paying  unto  George  Barrett  a 
Legacy  of  5/.;  and  he  appointed  Bryan  Bentham  and 
Hofmah  Barrett  his  Executors. 

The  Testator  afterwards  4ied,  and  his  Will  was  proved 
by  his  Executors.  The  Testator,  at  his  death,  left  a 
Widow  and  three  Sons,  viz.  Joseph  Bassan,  Abraham 
Bassan,  and  Samuel  Basum,  who,  as  his  lawful  Issue,^ 
were  his  Co-heirs  at  Law,  according  to  the  custom  and 
mode  of  Descent  of  Gavelkind  Lands,  which  the  Pre- 
mises and  Lands  in  question  were. 

*  EKzabeth  Bassan,  the  Testator's  Widow,  died  some- 
time after  the  Testator's  death,  as  did  also  his  Sons 
Abraham  Bassan  and  Saifiuel  BMsan,  without  Issue  and 
intestate ;  whereby  the  legal  Estate  in  Fee  Simple  in 
remainder  immediately  expectant  upon  the  decease  of 
Hannah  Barrett,  the  Tenant  for  Life  under  the  Testa- 
tor's Will,  became  vested  in  Joseph  Bassan,  as  the 
only  surviving  lawiul  Issue  and  Heir  at  Law  of  the 
Testator. 

The  Sale  took  place  during  the  life  of  the  Tenant  for 
Life,  with  the  concurrence  of  both  the  Executors;  but 
Bentham,  one  of  the  Executors,  died  after  the  institu- 
tion of  the  Suit.  The  Persons  amongst  whom  the  Pur- 
chase Money  of  the  Estates  was  to  be  divided,  were 
all  of  age,  and  ready  to  join  in  the  Conveyance. 

Mr.  Bell,  Mr.  Wyatt,  and  Mr.  Preston,  in  support  of 
the  Exceptions : — 

This  is  merely  a  question  of  Conveyance,  and  whether 
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the  Heir  at  Law  is  a  necessary  Party  to  tke  Convey- 
aace.  No  Persons  are  named  who  are  to  sell  the  Estate, 
and  those  Persons  therefore  must  sell  who  are  to  ap{>Iy 
the  Produce  of  the  Sale,  that  is,  the  Executors  of  the 
Testator.  In  ShqfpartPs  Touchstone  (a),  an  excellent 
Work  (6),  it  is  laid  down,  "  If  one  deviseth  by  his  Will 
that  his  Land  shall  be  sold  to  pay  his*  Debts,  and  say 
not  by  whom,  in  this  case  it  shall  be  sold  by  his  Ex- 
ecutors ;  and  if  one  .devise  all  his  Land  except  one 
Acre,  which  he  doth  appoint  to  pay  his  Debts,  by  this 
Revise  his  Executors,  or  the  Surriyor  of  them,  may 
sell  it:  but  if  one  say  by  his  Will,  that  LS.  shall  have 
lamgubemationem puerorum  meorumjquam  the  disposing, 
letting  and  setting  of  my  Lands,  by  this  devise  /•  & 
hath  a  power  given  to  him  to  sell  the  Land."  In  Per- 
ickis(€)f  it  is  said,  ^  And  if  a  Man  willeth  that  his  Lands 
shall  be  sold  for  the  payment  of  his  Debts,  and  doth 
not  express  by  whom  the  Sale  shall  be,  it  shall  be  sold 
by  his  Executors,  for  the  payment  of  his  Debts ;  and 
the  payment  of  his  Debts  doth  belong  unto  the  Ex- 
ecutors: but  if  a  Man  willeth  that  his  Land  shall  be 
sold,  and  doth  not  say  by  whom,  nor  for  what,  it  seemeth 
to  be  void ;  tamen  quart  the  opinion  of  other  Men/' 
There'  is  a  Case  in  Dyer{d\  where  a  Man  devised  all 
his  Manors,  &c.  to  his  Sister,  excepting  out  of  this 
general  Bequest  his  Manor  of  R.f  which,  he  appointed 
to  pay  his  Debts,  and  appointed  two  Executors  by 
name,  and  died ;  one  of  the  Executors  died ;  and  then 
the  other  sold  the  Land,  and  the  Sale  was  held  good. 


(a)  Hilliaid's  £d.  p.  43. 

(6)  On  Mr.  Preston's  prait* 
juag  this  Work,  the  Vkt^Chan- 
eeUor  said,  *^  You  say  right: 
there  is  as  much  sotiod  infor- 


mation in  that  Work,  as  in 
$Lny  known  tethe  Profession.*' 

(c)  Sect  547. 
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Ja  that  Case,  as  in  this^  one  of  the  Sxecutors  HeA,  bnt 
the  SurviTOTy  it  was  held,  might  sell;  so,  also,  there 
are  the  Cases  of  Bcarington  v.  Attorney  General  and 
others  (e),  and  Blaieh  r.  Wilder  {/).  AU  these  Autho- 
rities prove,  that  wh^re  a  Sale  is  directed  for  payment 
of  Debts  or  Legacies,  and  no  Person  is  nam^d  to  sdl, 
the  Executors  may  sell  (g);  and  thus  the  difficulty  is 
obviated,  of  getting  a  reluctant  Heir  to  join  in  the  Sate: 
the  Testator  having  disinherited  his  Heir,  eoidd  never 
mean  him  to  act  as  Trustee. 
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If  an  objection  is  made,  that  tbe  Will  only  d&reeted 
alSflie  after  the  death  of  the  Tenant  for  life,  wbo  is 
«ti]l  living,  our  Answer  to  that  is,  that  it  was  an  db^- 
J€iotion  to  the  Title ;  but  on  a  reference  to  fbe  Masier, 
he  r^K>rted  a  good  Title  could  be  made,  and  tliat 
Report  has'been  confirmed,  so  thafc  audi  Objection  is 
too  late ;  and  in  an  Amnymouf  €me  in  Leonard  (A),  it 
appears  these  three  Propositions  were  jdetennined: 
1st,  That  where  a  general  Authority  is  given  to  sell, 
for  the  paymeoit  of  Debts  a^id  Legacies,  and  no  Person 
named  to  sell,  the  Executors  may  sell ;  sdty.  That  if 
ih^e  be  several  Executors,  and  one  dies,  the  Survivors 
jmay  sell ;  and,  sdly,  That  though  ihe  Estate  was  dmicted 
to  be  sold  after  the  death  of  the  Tenant  for  life,  they 
jEoay  sell  diartng  the  life  of  the  Tenant  for  Life,  for  if  all 
4he  ilxecutors  w^re  to  die  in  the  life-time  of  the  Tenant 
/o^  Ufe,  the  Estate  could  not  be  sold.     Uwduk  v. 


(fi)  Hardies,  419. 
(/)iAtk.420. 
(g)  In  additbn  to  the  Autho- 
rities ciied,  see-Ek.  Obs.gSy 


and  Grounds  and  Rudiments^ 
&c.  p.  311.  ' 

(h)  2  Leon.  220. 
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Uvedale  (i),  Pitt  y.  PMam  {k^    These  Cases  are  re- 
ferred to  in  Powell  on  DevUes. 

Mr.  Home,  and  Mr.  Sugdefi,  contra: — 

We  insist  that  the  Heir  at  Law  is  a  necessary  Party 
to  thiS'Conveyance.  No  power  is  expressly  given  to 
any  Persons  by  name  to  sell,  nor  is  there  any  direction 
to  the  Executors  to  pay  Debts  or  Legacies : — If  there 
is  no  power  of  Sale  given  to  any  one  by  name,  the 
Heir  at  Law  becomes  a  Trustee  for  that  purpose,  and 
he  must  sell(/);  and,  consequently,  it  is  necessary  that 
he  must  join  in  the  Conveyance: — If  the  Lands  could 
not  be  sold,  unless  by  the  Executors,  there  would  be 
more  force  in  the  ai^ument ;  but  here  it  is  not  necessary 
they  should  sell, — they  are  not  the  only  persons  who 
can  sell, — as  the  Heir  at  Law  may,  as  a  Trustee, 
be  compelled  to  sell.  If  the  power  of  Sale  was  to  be 
executed  by  the  Executors,  it  cannot  now  be  executed, 
because  one  is  dead. 


No  Sale  was  authorized  during  the  life  of  the  Tenant 
for  Life,  and  we  may  suppose  the  Testator  had  good 
reason  for  deferring  the  Sale  until  after  her  death,  sup- 
posing, probably,  the  Estate  would  then  be  more  valua* 
ble  and  productive.  The  Case  of  Pitt  v.  Pelham  (m),  is 
an  Authority,  not  against,  but  in  favour  of  the  Ejtcep- 
tions ;  for  though  it  was  reversed  in  the  House  of  Lords 
as  to  some  points,  it  was  not  as  to  all  the  points  there 
determined. 


(t)  3  Atk;  119. 

(Ar)i  CbCaa.  176.    1  Leo. 

(/)  SeeCc^tt  1131.  note,fi. 


(m)  iCh.Cas.  176.  S.C.  il 
Freem.  136*  1  Ch«  Rep.  s83« 
T.  Jonesi  sj^i    t  Lev.  304. 
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The  Vicb-Chancellor  : — 
To  enable  Executors  to  sell^  the  power  must  either 
be  expressly  given  to  them,  or  necessarily  to  be  implied, 
from  the  Produce  being  to  pass  through  their  hands  in 
the  execution  of  their  Office,  as  in  payment  of  Debts 
and  Legacies ;  but  here,  the  Executors  have  nothing 
to  do  with  the  produce  of  the  Sale,  nor  any  power  of 
distribution  with  respect  to  it.  It  is  a  further  cir- 
cumstance, that  the  Sale  is  directed  to  be  made  after  the 
death  of  the  Tenant  for  Life,  who  was  one  of  the  Ex- 
ecutors; there  is  here,  therefore,  no  power  of  Sale  in 
the  Executors. 

Exceptions  over-ruled  (o). 


(o)  Some  of  the  points  in 
this  Case  are  ably  considered 


in  note  2,  to  Co.  Litt. 
113a. 


page 
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WILD  V.  HOBSON. 

The  Fice-CAoHce/for  directed  the  Bill  in  this  Cause 
should  be  dismissed,  with  Costs. 

Mr.  Bell  said,  there  had  been  some  Motions  made  in 
the  Cause,  the  Costs  of  which  could  not  be  obtained, 
unless  the  Decree  of  Dismissal  was  prefaced  with  a 
direction  for  the  payment  of  those  Costs;  and  men- 
tioned Daugbigmf  v.  Cockbume,  before  the  late  Master 
of  the  Rolls  (j>),  where  that  course  had  been  pursued. 

The  Vice-Chancellor: — 
Let  this  Decree  be  prefaced,  as  in  that  Case. 


fiQth  January. 

On  a  Decree 
for  dismissal  of 
BiUwith  Costs, 
the  same  was  fre^ 
'faced  with  a 
direction  for  the 
paymejU  of  Costs 
on  some  Motions 
in  the  Cause. 


Vol.  IV. 


ip)  Sir  William  Grant. 
E 
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Sanie  day.  HOLKIRK  and  otJien  v.  HOLKIRK  and  another. 

Motwnly       Th IS  was  a  Motion,  by  Mr.  BeU,  on  behalf  of 

tome  of  several  ^     ,  •'  ' 

Plaintiffs  to        several  of  the  Plaintiffs,  that  the  Bill,  as  far  as  they 

have  Billdis'       were  concerned,  might  be  dismissed  with  Costs. 

missed  against 

them,  with  Costs^      ]^j^^  Cottinson,  contra j  objected,  that  the  Plaintiffs  who 

grantedonterms.  ^^^^^^  ^^  j^^^^  ^^  gjjj  dismissed  were,  with  the  other 
Plaintiffs,  residuary  Legatees,  and  necessary  Parties  to 
the  Bill ;  and  that  if  the  Bill  is  dismissed  against  these 
Plaintiffs,  they  must,  at  considerable  expense,  be  made 
Defendants,  with  the  additional  inconvenience,  that  all 
but  one  of  these  Plaintiffs  are  out  of  the  jurisdiction, 
being  resident  in  France;  a  circumstance  that  would 
occasion  great  delay  in  the  Suit.  He  cited  Tetterton 
V.  Osborne  (q).  It  must  be  proved  they  are  out  of  the 
jurisdiction,  which  it  may  be  difficult  to  do. 

Mr.  Bell,  in  reply : —  - 

The  object  of  this  Motion  is  not  delay.  The  Bill 
contains  imputations  on  one  of  the  Defendants,  the 
Mother  of  these  Plaintiffs,  and  they  are  unwilling  to 
appear  as  Plaintiffs,  countenancing  such  imputations 
on  their  Parent. 

The  Vi:E-CHANCELtOR:— - 

Plaintiffs  cannot  be  permitted  to  withdraw  themselves 
from  that  character,  if,  by  so  doing,  the  remaining 

(s)  I  Dick.  350. 
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Plaintiffii  in  the  Suit  are  injured.  If  the  Defendant, 
the  Mother,  will  undertake  not  to  object,  at  the  hearing 
pf  the  Cause,  that  it  is  not  proved  that  these  Persons 
are  out  of  the  jurisdiction  of  the  Court,  the  Plaintiffs, 
on  paying  their  Costs  of  the  Suit  and  of  this  Motion, 
and  of  the  amendment  of  the  Bill,  may  take  the  Order. 
That  Plaintiff  who  is  here,  must  also  undertake  to  put 
in  his  Answer  as  Defendant,  when  the  Bill  is  amended, 
within  a  fortnight  after  the  filing  of  the  amended  Bill. 
Granting  the  Motion  on  these  terms,  will  not  injure  the 
other  Plaintiffs. 
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MT.Collinson : — ^Tfaere  are  two  Defendants :  the  Mother 
of  these  Plaintiffs,  who  is  Executrix,  and  another  Per- 
son, who  is  Executor  with  her.  Her  consent,  alone, 
not  to  object  at  the  hearing,  will  not  be  sufficient. 

The  Vice-Chancellor:^- 
Her  consent  out  of  Court  would  bind  thci  other  De- 
fendant, the  Executor,  and  so  it  will  //z  Court. 

Motion  granted. 


RHODE  V.  SPEAR. 

Mr.  Phillimore  moved,  on  behalf  of  the  Defendant,  to 
dismiss  the  Bill,  with  Costs,  for  want  of  Prosecution. 


Same  day. 


Mr.  Roots,  contra,  objected,  that  the  Defendant  hav- 
ing, since  the  commencement  of  the  Suit,  become  a 

E  -2 
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Bankrupt,  could  not  now  make  this  Motion ;  or,  if  he 
could,  that  the  Plaintiff  would  undertake  to  speed  the 
Cause. 

Mr.  Phillinufre  in  reply,  cited  Monieith  v.  Taylor  (r) 
as  an  Authority  for  the  Motion;  and  said  the  Plaintiff 
had  already  once  undertaken  to  speed  the  Cause. 

The  Vice-ChaKcellok: — 
Take  the  usual  Order  made  on  a  second  undertaking 
to  speed  the  Cause. 

(r)  9  Ves.  615, 


GIBBONS  V.  HOWELL. 

Same  day.  Mr.  WEST  moyed  that  his  Client  might  be  permitted 
to  open  the  Biddings  in  this  Case.  He  said  another 
Person  had  before  moved  to  open  the  Biddings,  but  he 
had  not  drawn  up  the  Order,  or  paid  his  Deposit. 


The  Vice-Chancellor  : — 
Although  the  former  Order  is  not  drawn  up,  nor  acted 
upon,  the  Court  cannot  treat  it  as  a  nulUty,  without 
notice  to  the  Persons  who  obtained  it.  Let  your 
Motion  stand  over,  and  give  notice  to  the  Party  who 
moved  before  to  open  the  Biddings. 
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WICKHAM  V.  EVERED. 

1  HIS  was  a  Bill  for  the  specific  performance  of  an       Same  day. 
Agreement  to  purchase  an  Estate;  and  Mr.  i^Spence  moved 
that  the  Defendant  might  pay  his  Purchase  Money  into 
Court,  the  Defendant  being  in  possession,  and  having 
exercised  Acts  of  Ownership  upon  the  Estate. 

Mr.  Simpkmson  opposed  the  Motion,  stating  that,  by 
the  Purchase  Agreement^  the  Purchase  Money  was  not 
to  be  paid  until  a  good  Title  was  made,  and  that  the  De- 
fendant took  Possession,  under  an  assurance  that  the 
Title  was  good;  but  no  good  Title  appeared  on  the. 
Abstract,  and  the  Defeqdant  had  insisted  on  the  misre- 
presentation and  want  of  Title,  by  his  Answer. 

The  Vice-chancellor  : — 

The  Defendant  cannot  keep  Possession  of  the  Estate 
and  of  his  Purchase  Money  too.    If  he  elect  to  retain 
the  Possession,  let  the  Purchase  Money  be  paid  in 
.within  a  Month^  without  prejudice  to  any  questioa  in. 
the  Cause.. 


E? 
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3d  Feb. 


MORGAN  V.  SHAW. 


On  a  Demurrer    J jj  ^.j^jg  guj^^  ^^^  following  Interrogaioqr  was  put  on 

j^       I  ne^  0   ^^^  cross-examination  of  a  Witness : — 
anlnterrogatory^ 

thesamewas  _  _ . ,  .    .1     •»«■      «     i»Ti. 

overruled  it  ist Interrogatory: — "Didyo«,mtne  Month offfe6r«af3f 

being  too  gene--    l^st^  or  at  some  other  time,  and  where,  inform  the  Plain* 

ral ;   but  leave    tiffs,  or  some,  and  what  Persoti,  that  you  cooM  giv« 

was  given  to  put.  material  Evidence  in  this  Cause,  and  such  as  would 

in  a  written  De-  ,^^^^^  ^^  ^^^^  ^^  ^  decided  in  favour  of  Ae  Plaintiffs? 

examination         ^^  ^^  yoti,'or  not,  make  some  Dedai^ation,  and  to  whom, 

of  or  to  such  or  the  like  purport  or  effect^  and  whot 

9r«s  1^  purport  of  the  Evidence  which  yott  so  spoke  of 

tMr  alluded  to  ?    Do  you  know,  or  aire  you  acquainted 

'With  any  Matter  or  Thing  <iiat  may  tend  to  the  benefit 

or  advantage  of  tiie  Plaintiffs  in  this  Cause  ?   If  yea, 

set  forth  the  same  as  fully  as  if  you  had  been  thereunto 

particularly  interrogated."  ^ 

To  this  Interrogatory  1h«  Defendant  denmmed,  as 
follows : 

**  To  the  1st  kiterrogatory  this  Deponent  says,  that 
he  demurs  thereto ;  and  for  cause  of  Demmrer  isays, 
that  the  Defendant  in  this  Cause  is  now  a  Client  of 
this  Deponent,  who  does  not  practise  as  a  Solicitor  in 
this  honourable  Court,  and  was  originally  concerned 
"  for  the  said  Defendant  as  his  Solicitor  in  this  Cause, 
and  does  expect  to  be  again  concerned  for  him  as  his 
Solicitor;  and  says,  that  by  answering  the  said  Inter- 
rogatory, he,  this  Deponent,  would  (as  he  considers)  be 
divulging  the  secrets  of  his  Client ;  and,  therefore,he, 
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this  Deponent,  submitB  it  to  the  Judgment  of  this  ^s^g^ 

honourable  Court,  whether  he  shall  make  any  Answer     *"""" — ^^ ' 

thereto."  Morgak 

V. 


This  Demurrer  was  set  down,  as  other  Demurrers 
are  (s),  and  now  came  on  to  be  heard. 

Mr.  Hetild,  in  support  of  the  Demurrer  :— 

The  Demurrer  in  this  Case,  was  put  in  upon  the 
cross-examination  of  the  Witness. — ^The  Examiner  has 
looked  into  the  Precedents,  and  he  finds  no  instance  of 
a  general  Demurrer  on  the  cross-examination  of  a 
Witness.  Here  the  Witness  is  asked,  "  Do  you  know, 
or  are  you  acquainted  with  any  Matter  or  Thing  that 
may  tend  to  the  benefit  or  advantage  of  the  Plaintiff  in 
this  Cause  ?  "  Such  ui  Interrogatory  is  irregular,  on  a 
cross-examination. 

It  is  difficult  for  a  Witness,  called  upon  suddenly,  to 
put  in  a  proper  Demurrer  to  an  objectionable  Interro- 
gatoiy :  the  Demurrer  is  prepared  by  the  Examiner : 
this  Demurrer  was  not,  perhaps,  so  correct  and  formal 
as  it  might  have  been ;  but  the  Court  will  not  be  strict 
as  to  the  form  of  the  Demunrer  upon  such  occasions. 
The  Witness  objects  to  the  Interrogatory,  because  it 
will  be  divulging  the  Secrets  of  his  Client ;  but  the 
Demurrer  ought  certainly  to  have  stated  that  such 
Secrets^  were  communicated  to  him  by  his  Client,  for 
if  he  came  to  his  knowledge,    in  his  character  of 

(s)  In  the  Case  ofParkhurti  rers ;  but  on  an  Appeal  to  tl^e 

V.  Lowtemj  anttj  3  vol.  p.  123  Lord  Chancellor,  he  held,  that 

Note(&),  it  was  thought  these  such  Demurrers  ought  to  be 

Demurrers  ought  not  to  be  set  set  down,  to  be  argued  like 

down  amongst  other  Demur-  other  Demurrers. 

E4 


Shaw, 


56 


i8i9. 


Morgan 

V. 

Shaw. 


CASES   IN   CHANCERY. 

4>ttorney,  but  not  by  the  communication  of  his  Client^ 
he  is  bound  to  reveal  such  Secrets  (f)« 
« 

There  was  a  Case  of  this  kind,  Packhurst  v.  Lowten  (u), 
determined  by  your  Honour,  which  was  afterwards,  on 
appeal,  before  the  Lord  Chancellor,  and  his  Lordship  de- 
clared that  the  reasons  stated  by  Godfrey  the  Witness, 
as  a  ground  of  Demurrer,  were  not  sufficient  to  sustain  the 
Demurrer,  and  ordered  it  to  be  overruled ;  fmd  the  Com- 
mission having  been  returned,  that  a  new  Commission 
should  issue;  but  the  overruling  of  theDemurrerwas  to  be 
without  prejudice  to  Godfrey*^  objecting  by  Demurrer 
in  writing,  upon  the  execution  of  the  Commission  to 
the  Interrogatories,  or  any  of  them,  or  any  part  or  parts, 
as  he  might  be  advised,  upon  such  grounds  as  he  should 
state  in  such  Objections  or  Demurrer.  If  the  present 
Demurrer  is  overruled,  I  trust  the  Order  will  be  made, 
as  in  the  Case  before  the  Lord  Chancellor. 


(f)  *^  Barristers  and  Attomies, 
to  whom  facts  are  stated  pro- 
fessionally during  a  Cause,  or 
in  contemplation  of  it,  are 
nether  obliged  or  permitted, 
though  they  should  so  far  for- 
get their  duty  as  to  be  willing 
to  do  so,  to  disclose  the  Facts 
so  divulged  during  the  pen- 
dency of  that  Cause,  or  at  any 
future  time.  But  where  the 
Attorney  himself  is,  as  it  were, 
a  Party  to  the  Original  Trans- 
action, as  if  he  attest  the  exe- 
cution of  a  fraudulent  Deed, 


was  present  when  his  Client 
was  sworn  to  an  Answer  in 
Chancery,  or  employed  as  the 
Steward  or  Agent,  and  does 
not  gain  his  knowledge  of  it 
merely  by  the  relation  of  his 
Client,  the  Rule  does  not  ap-» 
ply ;  for,  in  these  Cases,  there 
was  no  professional  confidence, 
and  he  stands  in  the  same 
situation  as  every  other  Per- 
son.'^  See  Peake  on  Evidence, 
PP-  i94-5»  6  Edw.  IV.  and 
the  Cases  there  cited. 
(«)  Jnte^z  vol.  p.  121. 
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Mr.  BoupeilfHSxd  Mr.  Blake,  in  support  of  the  ^teno-* 
gatory,  mentioned  Bowman  v.Rodwell  (x),  and  contended 
the  Demurrer  ought  to  be  overruled,  as  not  sufficiently 
precise;  an  Attorney  being  bound  to  communicate 
Facts,  though  they  affect  his  Client,  if  such  Facts  are 
communicated,  not  by  his  Client,  but  aliunde. 

The  Vice-Chancellor  : — 

When  the  Case  of  Parkhurst  v.  Lowten  was  before 
me,  I  was  not  aware  that  a  Demurrer  of  this  nature 
is,  in  effect,  an  Answer  put  in  upon  Oath,  by  which  the 
Party  swears  that  he  cannot  speak  to  the  question 
stated,  without  a  breach  of  the  privilege  of  his  Client ; 
a  further  Affidavit  is  therefore  unnecessary';  for  if  his 
situation  be  not  truly  such  as  he  represents  it,  he  is 
indictable  for  perjury.  If,  upon  an  Examination  at  Law, 
an  Attorney  sweari^  that  a  question,  put  to  him  as  a 
Witness,  cannot  be  answered,  without  the  disclosure 
of  Secrets  professionly  communicated  to  him  by  his 
Client,  his  Oath,  in  this  respect,  is  conclusive ;  uQless 
it  appears,  from  the  nature  of  the  question,  that  the 
principle  of  protection  does  not  extend  it,  as  whether 
he  was  the  attesting  Witness  to  a  Deed.  The  same 
rule  must  apply  upon  his  examination  in  Equity ;  and 
his  Oath  to  the  same  effect,  in  what  we  call  his  De- 
murrer, must  be  equally  conclusive. 

The  statement  which  he  makes  upon  this  Demurrer 
would  not,  however,  protect  him  from  answering  at 
Law,  and  cannot  protect  him  here. 

He  says,  that  he  cannot  answer,  without  divulging 
(x)  AnUj  I  Vol  p.  26& 
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Morgan 
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the  Secrets  of  his  Client ;  but  a  Solicitor  must,  like  any 
other  Witness,  dirulge  all  Secrets  of  his  Client  which 
be  did  not  come  to  the  knowledge  of  in  his  relation 
of  Solicitor  to  his  Qieat  Let  the  Order  be  similar  to 
that  made  by  the  Lord  Cii^mcelhr  in  PackhurM  v.  Low* 
ten]  the  only  difference  being,  that  no  Commission  is 
necessary  in  this  Case,  as  the  Witness  is  to  be  examined 
in  Town. 


Original  Bill, 
Between  JOHN  SACKETT      - 

and 
STEPHEN  BASSETT  and  JOHNl 
BROOMAN      .        -       .        ./ 

Supplemental  BiU, 

Between  JOHN  SACKETT 

and 
AMBROSE  COLLARD  and  LATHAMl 


OSBORNE 


-  Plaiwti^ 

Defendants. 

-  Plaintiff, 
Defendants. 


9th  February. 

Mortgagor 
agrees  to  give  a 


-DY  Indenture  13th  September  1 793,  Bassett  mortgaged 
certain  Premises  to  one  Brooman,  to  secure  y^oL,  and 
fw-  h  t^'  ^«f ^  Interest  at  five  per  cent,  payable  half-yearfy.  Subse- 
for  Principal  and  quently  to  the  Mortgage,  various  dealings  and  transac- 
Interest  on  the  tions  took  place  between  the  Parties,  and  on  the  13th 
^rst  Mortgage, 

and  also  for  Interest  on  the  Interest  due  on  the  first  Mortgage,     Query,  if 
the  second  Mortgage  void  asfotmdedin  usury  f 
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March  1804,  another  Mortgage  was  taken  by  Bassdt 
from  Btxxmum,  for  1,200  /.,  which  Sum  was  composed  of 
the  Principal  and  Interest  due  on  the  first  Mortgage, 
and  Interest  vpon  the  Interest  due. 

The  Mortgage  of  the  13th  March  1804,  was,  on  the 
30th  June  1810,  assigned  by  Brooman  to  the  PlaintijOf 
JSackettf  and  he  filed  his  Original  Bill  against  Bassett 
«nd  Brotmum,  to  foreclose. 

Bassett,  by  his  Answer  to  the  Original  Bill,  insisted 
diat  the  second  Mortgage  was  foimded  on  Usury,  and 
was  invalid ;  the  consideration,  in  part,  being  formed 
of  Compound  Interest ;  and  Brooman^  by  his  Answer, 
admitted  that  Compound  Interest  constituted  part  of 
the  consideration  of  the  second  Mortgage. 

The  Cause  was  heard  before  the  late  Master  of  the 
Rolb  (0),  Mid  by  his  Decree,  14th  Jtdy  1814,  it  was 
referred  to  the  Master  to  take  an  account  of  what  was 
due  from  the  Defendant  Bassett  to  the  Defendant 
Brooman  on  the  security  of  the  Mortgages  of  the  13th 
September  1793,  and  the  13th  March  1804,  on  the 
7th  Jamiary  1811,  when  Bassett  admitted  notice  of  the 
Assignment  to  the  Plaintiff  of  the  30th  June  1810,  and 
also  an  Account  of  what  was  due  to  the  Plaintiff  for 
Principal  and  Interest  by  virtue  of  such  Assignment. 

After  this  Decree  Bassett  became  a  Bankrupt,  and 
a  Supplemental  Bill  was  filed  against  CoUard  and 
Of/bomty  his  Assignees;  and  by  the  Decree  on  that 
fiS^  iiztk  Decetnber  1817,  the  Decree  ia  the  Origiaal 

^)  Sir  WmmGhmL 
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i8ig.  Cause  was  directed   to  be  carried  on  between  the 

* ^      Parties  to  the  Supplemental  Suit. 

J.  Sackett 

S  B^  The  Master,  by  his  Report,  «d  June  1818,  after 

and  another,     noticing,  amongst  other  things,  a  state  of  Facts  laid 
And,  before  him  on  behalf  of  the  Defendant  Brooman,  and 

J.  Sackett     an    Affidavit   made    by  him;     and  also  a  state    of 
V.  Facts  by  the  Defendant  Bassett,  verified  by  his  Affidavit, 

Amb.  Collard  concluded  his  Report  as  follows,  "  Now,  upon  con*- 
sideration  of  the  several  matters  hereinbefore  mentioned, 
and  it  appearing  to  me,  that  the  sum  of  1,200/.,,  for 
the  securing  whereof  with  Interest  the  second  Mort- 
gage, hereinbefore  mentioned,  was  executed,  was  made 
up  in  part  of  Interest  calculated  quarterly  on  the  sum 
of  730/.,  for  the  securing  whereof,  with  Interest,  the 
first  Mortgage,  hereinbefore  mentioned,  was  executed, 
and  by  calculating  Interest  upon  such  Interest,  for  the 
purpose,  as  I  conceive,  of  acquiring,  and  thereby 
actually  taking,  as  far  as  the  same  is  secured  by  the 
said  second  Mortgage,  a  greater  rate  of  Interest  than 
five  per  cent,  per  annum  upon  the  said  sum  of  730/. 
secured  by  the  said  first  Mortgage ;  I  am  of  opinion 
that  the  second  Mortgage,  being  the  said  Mortgage  of 
the  13th  day  of  March  1804,  is  so  far  founded  in  usury, 
and  is  therefore  void,  and  consequently  that  nothing 
was  due  from  the  said  Stephen  Bassett  to  the  said  John 
Brooman  thereon  on  the  7  th  day  of  January  1811; 
and  I  do  not  find  that  any  thing  was  due  from  the 
Defendant  Stephen  Bassett  to  the  Defendant  John 
Brooman  on  the  security  of  the  said  Mortgage  of  the 
13th  day  of  September  1793,  on  the  7th  day  of  January 
1811,  the  same  having,  as  I  conceive,  been  satisfied 
by  the  said  Mortgage  of  the  said  13th  day  of  March 
1804 ;  nor  do  I^  for  the  reasons  aforesaidi  find  that  any 


Amb.Collard 
and  another. 
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thing  is  due  to  the  Plaintiff  for  Principal  and  Interest  is,g. 

by  yirtue    of   the    Assignment  of  the  30th  day  of     * ^ * 

June  1810/'  J.Sackett 

V. 
S    BaSS£TT 

To  this  Report  the  Plaintiff,  and  the  Defendant  Broo-       * 
man,  excepted.  And, 

J.  Sackbtt 

ist  Exception: — "  For  that,  the  said  Master  hath,  in  v. 

and  by  his  said  Report,  certified.  That  it  appearing  to 
him  that  the  Sum  of  1,200/.,  for  security  whereof,  with 
Interest,  the  second  Mortgage  thereinbefore  mentioned 
was  executed,  was  made  up,  as  in  the  said  Report  par- 
ticularly stated  and  set  forth,  he  was  of  opinion,  that  the 
said  second  Mortgage,  being  the  Mortgage  of  the  13th 
day  o(  March  1804,  is,  so  far  as  therein  mentioned, 
founded  on  Usury,  and  is  therefore  void :  whereas  the 
said  Master  ought  not  so  to  have  certified,  inasmuch 
as  it  is  not  by  the  said  Decree  referred  to  the  said 
Master  to  enquire  into  the  consideration  of  the  Mort- 
gages in  the  Pleadings  in  this  Cause  mentioned,  or 
either  of  them ;  but  only  to  take  an  Account  of  what 
i¥as  due  from  the  said  Defendant  Stephen  Bassett,  to 
the  said  Defendant  John  Broaman,  and  also  to  the  said 
Plaintiff,  by  virtue  of  the  Assignment  made  thereof  to 
him,  as  in  the  said  Decree  mentioned,  at  the  respective 
dates  and  times  therein  particularly  mentioned. 

'  ad  EjDceptian. — For  that  the  said  Master  hath,  in 
and  by  his  said  Report,  certified.  That  he  did  not  find 
that  any  thing  was  due  from  the  said  Defendant  Stephen 
Bassett,  to  the  said  Defendant  John  Brooman,  on  the 
security  of  the  said  Mortgage  of  the  13th  day  of  S^ 
tember  17931  oh  the  7th  day  of  January  1811,  the  same 
having,  as  the  said  Master  conceived,  been  satisfied  by 
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,     ^^^9'    ,  the  said  Mortage  of  the  13th  day  of  March  1804  5  ^^^ 

J  ^  that,  for  the  reasons  aforesaid,  he  did  not  find  that  any 

^,^  thing  was  due  to  the  Plaintiff  for  Principal  and  Interest, 

S.  Bassett  by  virtue  of  the  Assignment  of  the  13th  day  of  June 

and  another.  1810:  whereas  the  said  Master  ought  not  so  to  have  cer- 

-^"^»  tified,  but  he  ought,  in  and  by  his  said  Report,  to  have 

certified,  that  there  was  due  from  the  said  Defendant 

V, 

Amb.Collard  Stephen  Bassett y  to  the  said  Defendant  JoAn  Brooman, 
and  another,  on  the  security  of  the  said  Mortgages  of  the  13th  day 
of  September  1793,  and  the  13th  day  of  March  1804,  on 
the  30th  day  of  June  1810,  the  day  of  the  Date  of  the 
said  Assignment  made  to  the  Plaintiff,  the  Principal 
Sum  of  1,200/.,  together  with  such  further  Sum  for 
Interest,  if  any,  as  upon  the  final  settlement  of  Accounts, 
between  the  said  Defendant  John  Broonutn^  and  the 
said  Defendant  Stephen  Bassett,  should  appear  to  have 
remained  due  firom  the  said  Stephen  Bassett  to  the  said 
John  Brooman,  on  that  day; — and  further,  that  the 
whole  of  the  said  Principal  Sum  of  1,200/.  remained 
.  due,  on  the  security  of  the  said  Mortgages,  to  the  said 
Plaintiff,  by  virtue  of  the  said  Assignment  made  to  him 
thereof  as  aforesaid,  together  with  Interest  for  the 
wme,  from  the  said  30th  day  of  June  1810,  the  date  of 
the  said  Assignment,  after  deducting  from  such  Interest 
three  several  Sums  of  30  /.,  making,  together,  the  said 
Sum  of  go/.,  admitted  by  the  said  Plaintiff  to  have 
been  received  from  the  said  Defendant  Stephen  Bassett 
on  account  of  such  Interest.  In  all  which  particu- 
lam,  8cc. 

These  Exceptions  came  on  now  to  be  aigued. 

Mr.  Home,  and  Mr.  RoupeU,  for  tlie  Plain|iff  Sachett, 
in  support  of  the  1  at  Exception; — 
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Mr.  Wilson,  for  the  Defendant  JBrocwnan,  in  the  same  1819. 

interest : — 

With  respect  to  the  first  Exception,  we  contend,  that 
as  Bassett,  by  his  Answer,  stated  the  Objections  to  the 
second  Mortgage,  and  his  Answer  was  replied  to,  and  no 
Evidence  was  adduced  in  support  of  those  Objections, 
and  the  usual  Decree  on  Bills  of  Foreclosure,  was  made, 
it  was  not  competent  to  the  Master  to  consider  whether  Amb.  Collard 
the  second  Mortgage  was  usurious ;  but  only  to  ascer-  and  another, 
tain  the  amount  of  the  Principal  and  Interest  due  upon 
the  second  Mortgage.  The  Court  would  not  have 
made  such  a  Decree,  if  the  question  as  to  Usury  was  to 
have  been  a  subject  of  inquiry  before  the  Master  \  it 
would  have  made  more  special  directions* 

Mr.  Hart,  and  Mr.  Wingfield,  contra  :— 

The  Decree  is  according  to  the  usual  form  in  these 
Cases;  and  when  the  Master  is  directed  to  ascertain 
what  is  due,  he  is  at  liberty  to  consider  the  validity  of 
the  Deed  under  which  a  Claim  is  made,  for  if  the  Deed 
be  void,  nothing  is  due. 

Mr.  Home,  Mr.  Roupell,  and  Mr.  Wilson,  in  support 
of  the  second  Exception : — 

Supposing  the  Master  was  right,  and  that  it  was  com- 
petent to  him  to  consider  the  validity  of  the  second 
Mortgage,  he  is  wrong  in  supposing  it  was  an  usurious 
transaction.  The  first  Mortgage  is  admitted  to  be  free 
of  objection,  and  when  the  second  Mortgage  was  made, 
the  Mortgagee  agreed  tliat  it  should  be  given  for  the 
Principal  and  Interest  due  upon  the  first  Mortgage, 
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^^ ^ » 

J.  Sackett 

S.  Bassett 
and  another. 

And, 
J.  Sackett 

AMB.COLLAaD 

and  another. 
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together  with  Interest  upon  the  Interest  which  had 
become  due.  That  was  legal. — Parties  may  so  agree. 
As  the  Interest  became  due,  it  constituted  a  Debt  re- 
coverable at  Law.  It  is  not  pretended  that  there  was 
any  fraud  or  duresis^  on  the  part  of  the  Mortgagee :  it 
is  not  like  Bosanquet  v.  Dashwood(y),  or  the  Cases  there 
cited (z).  But  supposing  theitfox/erwas  right, in  reporting 


(jf)  Forr.  38.  S.  C.  MS. 
which  agrees  with  the  printed 
Report. 

(z)  There  are  several  Cases 
on  the  subject  of  Compound 
Interest,  which  it  may  be  use- 
ful to  advert  to.  In  Howard 
V.  Harris y  1  Vem.  190,  the 
Lordr  Keeper  North  was  of  opi- 
nion,  that  as  to  so  much  In- 
terest as  was  reserved  in  the 
body  of  the  Deed,  (a  Mortgage 
Deed,)  that  should  be  reckoned 
Principal,  for  it  being  ascer- 
tained by  the  Deed,  an  Action 
of  Debt  would  lie  for  it;  and 
therefore  it  was  reasonable  that 
there  should  be  Damages  given 
for  the  non-payment  of  the 
Money.  And  upon  its  being 
urged,  that  this  had  never 
been  practised, — and  that  there 
was  not  any  sudh  precedent  in 
the  Court, — and  that  if  this 
were  to  be  established  for  a 
rule,  every  Mortgagee  would 
reserve  all  his  Interest,  half- 
yearly,  from  time  to  time,  as 


long  as  the  Money  should  be 
continued  out  upon  Usury; 
which  would  be  to  change  the 
Law  and  Practice  of  the  Court. 
The  Lord-Keeper  said,  he 
was  clear  in  that  distinction 
between  Debt  and  Damages, 
and  he  saw  no  inconvenience 
that  would  ensue;  it  would 
serve  only  to  quicken  men  to 
pay  their  just  Debts;  and  ac- 
cordingly decreed,  that  afteV 
a  deduction  of  the  yearly  Rents 
of  the  mortgaged  Premises, 
out  of  the  60/,  a  year  payable 
for  the  Interest,  the  Defendant 
should  be  allowed  Interest  for 
the  residue  of  the  said  60  ^  a 
year,  for  which  the  Defendant 
might  have  sued  at  Law,  and 
have  recovered  Damages.  It 
is  singular  that  so  equitable  a 
Decision  should  not  have  been 
followed.^  It  consulted  the 
interest  of  all  Parties:  of  the 
Mortgagor,  by  preventing  pro- 
ceedings against  him,  when  an 
arrear  of  Interest  became  due; 
and  the  Mortgagee,  by  giving 
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the  second  Mortgage  to  be  usurious,  and  the  Deed 
void,  the  first  Mortgage  will  jremain  good,  and  the 


o& 
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him  that  advantage  which  he 
might  have  made  of  his  In- 
terest Money,  if  it  had  been 
duly  paid.  In  subssquent  de- 
cisions, however,  a  Covenant 
is  a  Mortgage  Deed,  that  if 
the  Interest  is  not  paid  punc- 
tually at  the  day,  it  should 
from  that  time,  and  so  from 
time  to  time,  be  turned  into 
Principal,  and  bear  Interest, 
cannot,  it  has  been  held,  be 
sustained,  it  being  considered 
as  unfust  and  oppressive.  Sir 
Tkomas  Moor's  Case,  men- 
tioned by  Lord  Talbot ,  in  Bo- 
sanquet  v.  Daskwood^  Forr.  40^ 
but  Lord  FMon  has  observed, 
'^  There  is  nothing  unfair,  or, 
perhaps,  illegal,  in  taking  a 
Covenant  originally,  that  if 
Interest  is  not  paid  at  the  end 
of  a  year,  it  shall  be  converted 
into  Principal;  but  the  Court 
will  not  permit  that,  us  tending 
to  Utury^  though  not  Usury." 
Chambers  v.  Goldwin^  9  Ves* 

Lord  Thurkno  says,  **  In- 
terest upon  Interest  is  allowed 
in  other  cases,  where  there  are 
regular  Accounts  settled  from 
time  to  time:  that  is  admitt^ 
in  all  Cases  but  that  of  a 
Mortgage^  and  that  Exception 

Vol.  IV- 


only  stands  on  authority.  I 
see  no  reason  why  Interest  on 
Interest  should  not  be  allowed 
in  that  Case,  but  that  is  incon- 
sistent with  the  Rule  of  Juris- 
diction; but  in  Merchants' 
Accounts  it  is  always  admitted, 
on  the  ground  of  an  original 
Contract,  and  the  settluig  Ac- 
counts in  that  way  is  Evidence 
of  an  original  Contract."  Ex 
parte  Champion^  3  Bro.  C.  C. 
440.  In  Bromi  v.  Barkhamj 
I  P.  Wms.  652,  where  there 
was  a  stated  Account  between 
the  Mortgagor  and  Mortgagee, 
Lord  Parker  says,  "  Suppose 
the  Mortgagor  signs  an  Ac- 
count, whereby  he  owns  so 
much  Money  due  for  Interest, 
I  question  whether  this  will 
make  the  Interest,  Principal^ 
because,  of  itself,  it  does  not 
show  any  Agreement  or  intent 
to  alter  the  Interest  or  the 
nature  of  that  part  of  the  debt, 
orturnitiuto  Principal ;  neither 
does  it  appear  to  have  been  ever 
so  determined.  I  conceive,  to 
make  Interest  on  a  Mortgage^ 
Principal,  it  is  requisite  there 
should  be  a  Writing,  signed  by 
the  Parties,  forasmuch  as  the 
Estate  in  the  Land  is  to  be 
charged  therewith/' 


J.  SaCK£TT 

S.  Bassett 
and  another* 

And, 
J,  Sackktt 

AmB.  CoLLARBf 

and  anothen 
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J.  Sackbpt 

V. 

S.  Bassbtt 

and  another. 

And, 

J.  SACKBTt 
A1IB.COLLA&II 

and  another. 
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Plaintiff  is  entitled  to  an  account  of  what  was  due  upon 
that  Mortgage  (b) :  it  was  not  cancelled  (c). 


Mr.  Hart,  and  Mr.  Wingfield,  contra,  were  stopped 


by 


The  Vicb-Chancbllor  :-^ 

Whether  Hie  second  Deed  is  or  not  usurious,  is  a 
proper  consideration  for  a  Court  of  Law.  Let  these 
Exceptions  stand  over  until  the  question  of  Usury  is 
tried  at  law,  in  an  Action  by  the  Mortgagee^  on  Hom 
Corenant  in  the  second  Mortgage  Deed. 


(6)  If  an  usarioas  secwrfty 
be  given  for  a  legal  subaiaiting 
Debt,  although  the  Seenrity  it 
void,  the  Debt  is  not  extin- 
gttithed.  Fhiffiiipsv.Cockagite^ 
3Campb.ii9. 

(c)  A  Ptuiy  cannot  recover 
on  a  new  Inatnunent  which 


operates  as  a  aacority  for  any 
usuriiMw  Interest,  although 
founded  upon  a  new  Settle* 
ment  of  the  Account  between 
the  Borrower  and  the  Lender, 
and  the  original  security  has 
been  cancelled.  Frtitot^y.Juch- 
jon,  3  Stark.  137. 
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THOMAS  JENKINS,  CHARLES  GREENWOOD^ 
and  RICHARD  HENRY  COX     -        .    Plaintifl6; 
And, 

ROBERT  HERRIES    -        .  -    Defendant,    loth  and  litli 

February. 
1  HIS  was  a  Bill  filed  by  the  Vendors  of  certain      Held^uponthi 
Estates,  situated  at  SidmnMh  in  DewmMre^  against  the  construction  of 
Vendee,  for  a  specific  performance  of  his  written  Agree-  ^^  ^^^  ^^ 

ment  to  purchase  such  Estates  for  15,000/.  i«^.^  Estate 

'^  *"  Tatlpassedy 

where  the  literal 

The  Defendant  hairing,  by  his  Answer,  objected  that  force  of  expres- 

the  Plaintiff*  could  not  make  a  good  Title,  an  Order  was  *«^  ^jfff^^  ^  ^ 
made,  referring  it  to  Master  Stratford,  to  inquire^  R^U*^*'V't^ 
whether  the  Pluntiffs  could  make  a' good  Title.  intention  of  the 

Devisor^  rather 
The  Master,  by  his  Report,  stated,  that  he  was  of  in  a  consistent 
opinion  that  the  Plaintiffs  could  make  a  good  Title  to  o^  rational 
the  Defendant   upon  his  being  indemnified,  ds  well  P»n>o^^y  '^»  ^ 
against  the  several  Annuities  and  Legacies  given  and  ^.  P^"^^^ 

%  .m        m    t  1  *-.r-««         4.    m.  ?      ,  .  wm  «  SlStCWt  OUd   W^ 

bequeathed  by  the  Will  of  Thomas  Jenkins,  Esq.  de-  y.^-^,^^ 
ceased,  in  the  Abstract  set  forth,  or  such  of  them  re- 
spectively as  did  then  remain  charges  upon  the  Premises^      Q<»e<7>  Wher€ 
as  also  such  Annuities  and  other  Incumbrances  as  had  ^    ^^^'^ 
been  charged  thereon  by  the  Plaintiff  Thomus  JerMns,  ^^^  ^^  exclude 
and  were  then  unsatisfied;  and  upon  his  having  the  A,  from  the 
legal  Estate  in  Fee,  which,  as  appeared  from  the  Ab-  descent,  will  a 
stract,  was  then  vested  in  John  Lord  IU>lle,  Joseph  ^^'^^  "*  ^''^ 
Jenkins,  and  Charlotte  Manky,  (late  Charlotte  Jenkins,)    ^     ^/i„^J^ 
the  Devisees,  in  Trust  thereof,  named  in  the  said  Will  ^^  ^^^  Estate 
of  the  said  Thomas  Jentdfis,  conveyed  to  him,  or  as  he  which  ma$f  4e* 
•hould  direct.  *c«»^  *^  A*  ? 

t  9 
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To  this  Report  an  Exception  was  taken,  that  the 
Master,  instead  of  certifying  as  before  stated,  ought  to 
have  certified, — that  the  Plaintiffs  cannot  make  a  good 
.  Title  to  the  Estate  and  Premises,  for  that  the  Plaintiff 
Thomas  Jenkins  took  an  Estate  for  life  only,  under  the 
Will  of  his  Great  Uncle  Thomas  Jenkins,  deceased,  the 
Testator  in  the  Pleadings  named;  or, in  case  the  Plain- 
tiff Thomas  Jenkins  did  take  an  Estate  Tail  under  the 
said  Will,  for  that  the  Recovery  suffered  by  hikn  did 
not  effectually  bar  such  Estate  Tail  and  the  Remainders 
over. 


The  Will  of  Thomas  Jenkins,  the  Great  Uncle  of  the 
Plaintiff,  upon  the  construction  of  which  the  Exception 
was  to  be  determined,  was  made  at  Rome,  15th  De- 
cember  ifQ^j,  and  duly  executed  and  attested  to  pass 
real  Estates;  and,  after  giving  certain  specific  and 
other  Legacies,  was  as  follows : — 

''  The  following  pieces  of  Plate,  to  be  sent  to  England 
to  my  Executors,  for  the  use  of  my  Heir : — An  Epame, 
being  an  Ornament  to  place  in  the  middle  of  a  table  for 
a  desert;  which  was  a  present  to  me  from  his  Royal 
Highness  the  Duke  of  GUmcester,  whose  Arms  are  en- 
graved upon  it;  a  Silver  Bread-Basket ;  two  Stands 
for  Oil  and  Vinegar ;  a  Stand  with  a  Lamp  in  it  to 
place  a  Dish  on  it ;  two  Silver  Soup-Ladles^  in  the  form 
of  Shells ;  a  Silver  Coffee-pot,  with  its  Plate  to  stand  on ; 
No.  4,  Saltsellers^  and  No.  6,  Tickets  for  Bottles;  the 
fine  Chimney  in  my  Sitting-room,  on  the  first  floor  of 
my  house  in  Bjome,  is  likewise  to  be  sent  to  my  Heir  in 
England,  which  I  desire  may  be  placed  in  the  House 
lie  may  destine  for  his  residence^  to  remain  to  his  Heir. 
To  John  Lord  RoUe,  my  Nephew  Joseph  Jenkins,  Son  of 
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iny  Brother  William,  deceased,  and  to  my  dearly  be- 
loved Niece  Charlotte  Jenkins,  Daughter  of  the  8ame> 
all  my  Lands  and  Effects  in  Devonshire,  in  the  Kingdom 
of  England  or  elsewhere,  be  they  Lands,  Hereditaments, 
Perpetuities,  and  every  kind  of  Effects,  named  or  not 
named,  on  the  following  Conditions ;  declaring  that  the 
said  John  Lord  Rolk,  Joseph  Jenkins  and  Charlotte 
Jenkins f  Executors  of  this  my  last  Will,  their  Heirs  and 
Assigns,  for  the  forenamed  disposition  of  my  Effects  in 
this  my  Will ;  and  for  the  further  dispositions  that  I 
sliall  hereafter  make,  I  request  they  will  in  all 
tbihgs  conform  to  what  I  have  directed  to  be  paid  in 
Rome  I  further,  that  within  two  years  after  my  Death, 
/  they  cause  to  be  paid  to  my  Nephew  the  Rev.  William 
Jenkins,  eldest  Son  of  my  late  Brother  William,  the  Sum 
of  2,500/.  sterling,  on  the  express  conditions,  and  not 
otherwise  (^,  having  in  this  my  Will,  as  shall  be  hereafter 
expressed,  given  Cut  ford  with  all' its  dependencies,  to 
my  Nephew  Joseph  Jenkins,  which  I  have  a  right  to  do, 
by  having  paid  off  a  Mor^^e  of  500  /.  sterfing  that 
was  on  the.said  Estate,  as  well  as  many  other  consider- 
able Sums  for  Debts  contracted  by  my  late  Brother  and 
hisWife.  On  my  paying  the  above-mentioned  Mortgage, 
it  was  then  agreed  that  my  Stster-in-Iaw,  Wife  of  my 
Brother.  William,  was  to  give  Cutford,  with  all  its 
Dependencies,  to  her  Son  Joseph;  and  that  in  case 
my  Nephew  William  had  any  claim  on  the  said'Estate, 
he  was  to  renounce  it  in  favour  of  his  Brother  Joseph; 
therefore,  if  he  has  not  already  complied  with  and  ful- 
filled this  Agreement,  that  previous  to  his  Legacy  of 
3,500/.  being  paid  he  does  all  and  singular  Acts  to  con- 
firm* his  Brother  JosipA,  after  his  Mother's  death,  to  be 
the  sole  Proprietor  of  the  said  Estate  of  Cvtford  in  the 

{i)  The  ^ill  is  stated  verbatim  from  the  Brief. 
^3 
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Parish  of  Sidburjfj  otherwise  this  Legacy  I  declare  to 
be  null  and  void.  Further,  to  prevent  ail  superflucma 
Claims  and  Pretensions,  as  far  as  in  my  power,  I  declare 
this  said  Legacy  of  2,500/.  sterling,  is  to  be  considered 
and  received  by  my  said  Nephew  WUUam,  as  a  full 
Compensation  for  all  trouble  he  may  have  had  regarding 
the  management  and  superintendance  of  my  Estates 
and  Affairs  in  X>evoi»&V« ;  and  that  on  receiving  this 
said  Sum  of  2,500/.  he  confesses  this  to  be  in  full  of  all 
demands  on  me :  To  my  Nephew  Joseph  JenMnSf  Son  of 
my  Brother  William^  I  give  and  devise  unto  him  and 
his  Heirs,  the  forenamed  Estate  of  Cutford  and  Cinder^ 
borough,  thereto  adjoining ;  likewise  the  Farms  of  Bindan 
imd  Roughlear,  in  the  Parish  of Axmouth  in  the  county  of 
Devon,  with  all  and  every  Appurtenances  of  Tithes,  8ic. 
thereto  belonging,  on  the  following  Conditions ;  that  he 
be  immediately,  on  my  decease,  put  in  Possession  of 
the  said  Estates,  to  enjoy  them  during  his  lifo)  and  to 
his  lawful  Issue ;  but  in  case  he  should  die  without 
leaving  any  legitimate  Son  or  Daughter,  in  such  case  the 
said  Estates  are  to  descend  to  my  Heir ;  but  in  order  that 
my  said  Nephew  Joseph  may  have  it  in  his  power  to 
show  kindness  to  any  Person  whom  he  may  judge 
proper,  I  give  him  the  sum  of  lyooo  /.  to  be  disposed  of 
as  he  thinks  fit,  obliging  my  Heir  to  make  the  said 
payment,  for  which  the  forenamed  Estates  are  to  be' 
considered  and  held  as  a  Surety  for  the  said  Payment : 
To  my  Nephew  Thomas  Jenkins,  Son  of  my  Brother 
William,  I  desire  and  direct  that  my  Executors  and  Heir 
do  cause  to  be  paid  to  him,  from  the  Income  of  my 
Estates,  the  Sum  of  100/.  sterling  per  annum,  during 
his  Lif<^,  and  that  at  his  Death,  he  may  dispose  of  the 
^um  of  eoo/.  sterling,  in  such  manner  as  he  may  jadfe 
fit,  for  the  payment  thereof  my  Estates  are  lield  bounds 
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To  my  Niece  Sargh,  eldest  Oaii^hter  of  my  Brother         igi^. 

WiUiam,  deceased^  ahe  being  mairied  to  Mr.  Salier,  I     *■        «        ' 

denre  and  direct  my  Executors  and  Heirs  to  cause  to     T.  Jsnkzhs 

be  paid  to  her  daring  her  life-time,  tt^  Interest  of  •  ^^  ^^"» 

9,000/.  sterlings  at  the  rate  of  i&ve  p^  Cent. ;  and  at 

her  Death,  the  Sum  of  a,ooo/.  to  be  paid  in  equal  pro«' 

portions  amongst  her  Children.   To  my  dearly  beloved 

Niece  CharlMe,  Daughter  of  my  Brother  William^  I 

giv«  and  bequeath  the  Su<ki  of  2/)oo/.  sterling,  on  the 

following  Conditions ;  that  my  Executors  and  Heir  do 

pay  her  the  annual  Interest  of  Five  per-cent.  on  the 

said  2,000/.  tin  she  marries,  or  should  die;   on  her 

Marriage,  to  take  all  possible  care  that  ^  said  Sum  be 

duly  vested  in  Trustees  hands  for  the  security  tiiaredf, 

during  her  life,  and  for  the  benefit  of  her  Children ;  in 

case  my  said  Niece  Gmrhtte  should  never  marry,  at  her 

Death  I  give  her  fell  liberty  to  dispose  of  the  sum  of 

500/.  sterling,  to  whomsoever  she  thinks  fit;  the  sum  af 

5Q0  /.  sterling  to  her  Sister  S^reh  and  her  Children,  and 

tbe  remainder  },ooo/*  to  be  the  Properly  of  »y  Heir. 


''  I  name  and  appoint  my  universal  Heir  my  i 
Nephew,  Humuu  Jm^n^  (meaning  the  Plaintiff)  eldest 
Son  of  my  Nephew  William^  to  whom  I  give  all  my 
l^ands  and  Effects  in  DevanMr^j  in  the  Kingdom  of 
JEngUmd  or  elsewhere,  be  they  Xands,  Heredkamei^ 
Peipetuities,  and  every  kind  of  Effects  whatMoenw, 
named  or  not  named,  on  the  following  C<mditipQs ;  that 
be  may  not  be  put  into  Possep»ion  of  any  of  the  said 
Estates  or  ^ects  uutil  be  arrives  at  the  age  of  at 
yiears.  I  dfWblf^  07  s^d  gpeat  Nephew  and  GcMkaa 
J?unw»  imom»s  the  Ptsantiff)  to  be  my  uniiMmal  Beir. 
Kdi^ect  that  firoia  &e  tim^  of  mj  Dealh,  the  Sum  of 
1^09/-  f^  mmm  iMy  be  by  my  Executers  paid  fior  hif 
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Education  ;  if  my  said  great  Nephew  Thomoi  (meaning 
the  Plaintiff)  should  marry,  have  a  ChiM  ot  Children, 
if  living  at  his  Death,  I  will  and  direct  that  my  Estates 
do  descend  to  his  eldest  Son;  and  if  he  has  other 
legitimate  Children,  that  out  of  my  Estates  be  paid  the 
Sum  of  1,000/.  to  each  of  the  said  Children,  be  they 
Male  or  Female ;  but  if  it  should  happen  that  he  leave 
one  Daughter  only,  in  such  case,  that  she  shall  have 
out  of  my  Estates  the  Sum  of  3,000/.  sterUng;  it  is 
always  to  be  understood,  that  if  my  great  Nephew 
Tfuymas  (meaning  the  Plaintiff)  should  have  more  Spns 
than  one,  if  the  eldest  Son  should  die  before  his  Father, 
he  is  to  be  succeeded  by  his  second  Son,  and  so  on 
to  the  third,  &c. ;  the  eldest  Son  of  my  Godson  Thomas 
(meaning  Plaintiff)  who  may  be  Uving  at  his  Father^s 
death,  is  always  to  be  considered  as  Heir  to  my  Estate ; 
should' it  happen  that  my  said  great  Nephew  Tlumuu 
leaves  no  Male  Child,  to  as  many  Females  as  may  be 
living  at  his  death,  my  Will  is^  that  the  Sum  of  2,000/. 
sterling  be  given  to  each  Female;  and  if  but  one 
Daughter  only,  the  Sum  of  3,000/.  sterling  as  expressed 
in  the  foregoing  page ;  if  my  Godson  and  great  Nephew 
Thonuu  (meaning  Plaintiff)  should  not  leave  any  Son 
at  his  Death,  I  then  direct  that  his  next  Brother,  and 
second  Son  of  my  Nephew  William,  succeed  to  my 
Estate,  and  so  on,  in  case  of  failure  of  Male  Heirs,  to 
the  third,  fourth,  &c. :  the  eldest  great  Nephew  livings 
is  always  to  be  considered  as  my  legitimate  Heir,  in 
case  of  failure  of  the  other  Brotbera;  my  express  Will 
and  Desire  being,  that  my  Estates  do  always  descend 
in  the  Male  line.  It  is  always  to  be  understood,  that 
in  case  my  Estates  descend  fromuone  great  Nephew  to 
another,  the  same  Conditions  as  to  the  Sum  to  be 
paid  to  such  Females  as  maybe  left,  are  to  be  observfdl 
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by  all  whose  Father  may  die  without  Heir  Male^ 
as  is  expressed  in  fayour  of  the  Daughters  of  my 
great  Nephew  Thomiaa  (meaning  Plaintiff).  Should  it 
happen  that  all  the  Sons  of  my  Nephew  Wittiam  shoidd 
die  without  leaving  a  Son,  or  Sons,  in  such  case,  my 
Will  is,  that  my  Estates  do  devolve  and  be  the  property 
of  my  Nephew  Joseph  Jenkins,  Son  of  my  Brother 
Williamy  on  the  same  condition  relative  to  his  Heirs  and 
Descendants,  Male  and  Female,  as  is  expressed  regard- 
ing my  great  Nephew  Hunnas  (meaning  Plaintiff)  and 
his  Brothers ;  and  if  my  said  Nephew  Joseph  should 
die  without  a  legitimate  Son,  then  I  direct  and  desire 
that  my  said  Estates  descend  to  my  Nephew  Thomas 
and  his  Heirs,  on  the  same  Conditions  as  expressed 
relative  to  his  brother  Joseph/^ 
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It  appeared  upon  the  Abstract  of  the  Title,  that 
ITumias  Jenkins,  Esq.  the  Testator,  (who  lived  for  many 
years  previous  to  his  death,  at  Rome,  and  died  there,) 
was  the  Purchaser  of  the  Lands  in  question,  which  he 
devised,  by  the  foregoing  Will  in  the  terms  there 
stated,  to  the  Plaintiff  Thomas  Jenkins,  his  Great  Nephew ; 
— and  thai  he,  by  Indenture,  15th  April  i8og,  charged 
the  Estate  with  two  Annuities  for  gg  years,  determina- 
ble on  the  deaths  of  himself  and  his  Brother  WilHam 
Jenkins ;  and,  by  the  same  Deed,  demised  the  Estate  to 
James  Manning,  for  a  term  of  200  years,  in  Trust,  for 
better  securing  the  two  Annuities ; — and  that  by  In- 
dentures, dated  the  8th  and  gth  of  November  1810,  the 
Plaintiff  Thomas  Jenkins  conveyed  the  Estate  to  Thomas 
Henry,  to  make  him  Tenant  to  the  Pracipe,  for  suffering 
a  common  Recovery,  which  it  was  thereby  declared 
should  enure  to  the  use  of  the  said  Thomas  Jenkins,  his 
Heirs  and  Assigns  for  ever;  and  in  Michaelmas  Term, 
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181O9&  Rea>Y^  was  suffered  accordiziglyi  wherea  the  • 
said  Thomas  Jenkhs  was  Toached. 

It  also  appeared  by  the  said  Abstract,  that  by  In- 
dentures, dated  the  a4th  and  a5th  April  1815,  the 
Plaintiff'  TTumas  Jenkim  conveyed  the  said  Estate  (sub- 
ject to  the  said  Annuities)  to  the  Plaintifi  Greenwood 
and  Cox,  in  Trust  to  sell  the  same;  and  out  of  the 
Purchase  Money  to  pay  off  the  Annuities  and  the  Debte 
to  them,  and  to  pay  over,  the  Suiplus  to  the  Plaintiff 
Thomas  Jenkins. 

Mr.  Home,  and  Mr.  Preston,  in  support  of  th^  Ex- 
ception : — 

The  first  point  to  be  considered  is,  Whether  the  lega} 
Estate  is  not  in  the  Trustees  named  in  the  Will.  Under 
the  Will  of  Mr.  Jenkins,  the  legal  Estate  vested  in  the 
Trustees,  Lord  RoUe,  Joseph  Jenkins,  and  CharlMe 
JesJdns,  during  the  lives  of  the  Annuitants  William 
Jenkins,  Sarah  SaUer,  and  Charlotte  Jenkins,  the  Estate 
being  expressly  devised  to  the  Trustees  and  their  Heirs 
fior  permanent  purposes,  viz*  to  pay  the  Annuities  out 
of  the  Income  of  the  Testator's  Estates;  consequently, 
the  Recovery  suffered  by  the  Plaintiff  in  1810  is  iui- 
valid,  and  no  good  Title  can  be  made.  That  the  legal 
Estate  must  be  considered  to  be  in  the  Trustees,  is  dear 
from  various  Cases,  Jones  v.  Lord  Say  and  Seale  {d), 
Shaplmiy.  SmUh(e\  Venabksv.  Morris(f):  the  Case 
of  Doe  V  Sin^f^son  (g),  to  the  contrary,  has  been  in  effect 
oventtledby  theeubsequeat  Case  otDoe  v.  WiUonih). 


(tf)  £q.  Gas.  Abr.  383. 

(e);iBm.C.C.f4* 

(/)7T.R.a4»»43^ 


(g)5E«t,i6a. 

(A)  sBaro.fcAM.B4« 
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If  tli«  Sstate  wHAined  in  tbe  VVvsieee,  Md  a  Cowtfr 
«Bce  is  to  be  made  by  tliem  aeoaidmg  to  the  WiU,  it 
if  an  Execute  Trust;  and  the  Couit,  in  directing  a 
X/onreyanee^  would  aet  in  the  tame  way  as  it  does  in 
liie  case  of  Marriage  Articlesy  by  giving  to  the  Inton- 
lion  of  the  Testator  an  enture  efiect 
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The  next  question  is,  What  was  the  quantity  of  Estate 
which  the  Plamtiff  TJiomas  JerMm  tc^  imder  the  WiU? 
We  contend  be  only  took  an  Estate  /^  Life ;  the  Plain- 
tiffs insist  he  took  m  Estate  Tail.  If  the  Defise  had 
dosed  with  the  words,  ^  I  appoint  my  mnivenal  Heir, 
my  great  Nephew,  Hionutt  Jenkinsj  8cc.  to  whom  I  give 
aU  my  Lands  and  Efects,  &C  be  they  Lands,  Reredita* 
meats  and  Perpetnities,''  this  would  have  given  him 
the  Fee  Simple.  But  there  are  other  words  qualifying 
the  effect  of  this  general  Devise. 

The  intention  of  the  Testator  is  expressed  in  the  Will 
to  be,  that  if  his  great  Nephew  Thomas  should  have  a 
Child  or  Children  Uving  at  bis  decease,  his  Estates 
•hould  descend  to  his  ddest  Son ;  and  that  if  TJtomas 
should  have  more  than  one,  and  if  ^the  eldest  Son 
should  die  before  his  Father/'  he  is  ''  to  be  succeeded 
by  his  second  Soii,''8cc«  The  intention,  therefore,  in 
this  part  of  the  Will  is  plainly  e:q>ressed,  and  acoording 
to  tbe  words  of  tike  Will,  if  the  eldest  Son  has  more 
.Sons  than  one,  and  the  eldest  of  such  8<mis  should  die 
before  his  Father,  leaving  Issue,  such  Issuie  would  not 
take,  but  the  second  Son  takes  the  Estate.  WbeAer 
or  not  the  Tntator  contemplated  the  possilHlity  of  an 
ddeet  Son  diying  in  the  life-time  of  Thmnas,  having 
Issue  Male^  cannot  with  eeitainty  be  precficated. 
Themis  an  express  Qift  to  the  eUesI^  second  and  other 
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Sons,  and  therefore  there  is  no  occasion  to  raise  ^aii 
Estate  Tail  in  onter  that  his  Sons  may  take.  If  he 
meant  so,  he  has  not  expressed  it,  and  we  must  foBow 
the  intent  as  expressed,  however  absurd  and  ca^ 
pricious  it  may  be.  It  may  be  contended,  that  after- 
wards, in  the  Will,  the  Testator  says,  that  it  was  his 
express  will  and  desire  that  his  Estate  should  descend 
in  the  Male  line,  from  which  words  it  will  probably 
be  contended  thf^t  an  intention  is  evidenced,  that  he 
meant  that  the  Estate  should  go  in  a  course  of  descent 
to  Males,  and  that  this  being  the  general  intent,  the 
particular  intent  must  be  sacrificed  to  it  But  we 
deny  that  these  words  afford  evidence  of  such  a 
general  intent.  If  the  word  descend  were,  as  it  may 
be,  read  remain  or  devolve,  then  all  the  parts  of  the 
Will  would  be  rendered  consistent.  By  ''  Male  line,'* 
the  Testator  meant  the  persons  before  designated. 
If  this  is  to  be  considered  as  an  Estate  Tail  in  the 
Plaintiff,  ,the  Portion  of  i,ooo/.  a-piece  to  his  younger 
Children  being  contingent,  might  be  defeated  by  a 
Recovery,  and  the  eldest  Son  would  take  through 
his  Father,  and  the  younger  Children  take  in  their 
own  right,  which  is  inconsistent  with  the  idea  of 
an  entail.  The  particular  intent  is  clear,  and  the  ge- 
neral intent  is  equivocal,  and  should,  if  possible,  be 
construed  so  as  to  be  consistent  with  the  particular 
intent.  But  suppose  there  be  a  particular  intent  ex- 
pressed, imd  also  a  general  intent  inconsistent  with 
the  particular  intent,  it  is  not  a  general  Rule  without 
exception  that  the  particular  intent  must  be  sacrificed 
to  the  general  Intent,  for  if  the  general  intention  is 
in  favour  of  objects  not  provided  for  by  the  particular 
intention,  the  particular  intention  is  not  allowed  to 
be  sacrificed  to  the  general  intention.    So,  if  particu- 
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lar  GKfts  are  consistent  with  the  general  intention,  the 
Court  nerer  excludes  them,  as  appears  from  JZoAin- 
mm  y.  Robimon  (k).  Doe  v.  Hattm  {I).  Attorney 
General  t.  SvJtton  (m),  and  Blackbome  y.  Edgky  (n). 
In  Ban^ield  v.  Popham{p\  it  was  expressly  deter- 
mined that  no  Estate  raised  by  Implication  in  a  Will 
can  destroy  an  express  Estate ;  in  that  case  the  Deyise 
was  to  A,  for  I^ife,  remainder  to  his  first  Son,  and  so 
to  every  other  Son  in  Tail  Male,  and  for  want  of  Issue 
Male  of  A^  remainder  over ;  and  it jvas  held,  that  this 
was  not  an  Estate  Tail  in  A,  by  implication. 
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The  intention  of  this  Testator  was  to  give  the  Father 
an  Estate  for  life,  and  an  Estate  Tail  to  his  eldest 
surviving  Son  at  his  death,  not  as  Issue  but  as  Pur- 
chaser, and  by  such  a  construction  all  the  objects  of  the 
Will  will  be  answered;  but  if  the  Father  is  construed 
to  take  an  Estate  Tail,  persons  not  intended  will  take, 
and  the  purposes  of  the  Will  .may  be  frustrated,  for 
the. portions  charged  on  the  Estate  being  contingent, 
they  will  be  defeated  by  a  Recovery. 

Mr.  J3e//,  and  Mr.  Sugden,  contra: — 

We  contend  that  an  Estate  Tail  was  given  by  the 
Will  to  the  Plaintiff  Tfiomas  Jenkins^  with  remainder 
to  the  second,  third  and  other  Sons  of  WilUam,  the 
Father  of  Thomas,  in  Tail  Male. 

The  Will  exhibits  a  particular,  and  K^general  inten^ 


(k)  1  Burr,  44. 
(0  8T.R.P.5, 
(m)  1  P.  Wms,  754,    S.C. 
a  Bro.  P.  C.  382. 


(«)  1  P.  Wms.  605. 
(o)  I  P.  Wms.  54. 
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ikaiy  and  according  to  ibe  cases  the  genend  intefition 
ianst  take  place  where  it  is  inconsistent  with  the  pai^ 
tioolar  intention,  lUs  doctrine  is  laid  down  in  a 
tariety  of  case%  and  is  exemplified  in  the  cases  qnoted 
•091  the  other  side ;  it  is  a  very  old  doctrine,  as  appears 
from  the  Case  ^X  Spalding  v.  Spakting  (p\  cited  by 
Lord  CSiief  Justice  Hale  in  Kk^  v.  MUUng  (q\  in 
which  ease  there  was  a  Devise  to  the  eldest  Son  of 
tiie  Devisor,  and  the  Heirs  of  his  Body,  after  the  deadi 
of  his  Wife,  and  if  he  died  living  the  Wife,  then  to 
the  Testator's  second  Son  and  the  Heirs  of  his  body ; 
the  first  Son  died,  living  the  Wife,  but  leaving  Issue ; 
and  it  was  ruled  by  aU  Hie  C!ourt,  that  it  was  an  al> 
solute  Estate  Tail  in  the  eldest  Son,  and  as  if  the 
words  had  been,  if  he  died  without  Issue,  living  the 
Wife.  This  ccHistruction  was  adopted  by  Lord  Maelu^ 
fiM^ixk  Newlandy.Sheppard(r).  The  intent  of  the  Testa- 
tor in  this  Case  could  not  have  been  to  give  the  Estate 
to  a  second  Son,  if  the  eldest  died  in  the  life-time  of  die 
Father  having  issue.  THe  youngest  of  many  Sons  might 
thus  succeed  to  the  Estate  upon  the  death  of  Utomas, 
in  preference  to  the  Issue  Male  of  his  elder  Brothers. 
The  Testator  in  the  first  part  of  his  Will,  appointing 
his  Great  If  ephew  the  Plaintiff,  <'  Universal  Heir,"" 
gave  a  Fee,  but  thra  he  afterwards  uses  language  which 
ahows  that  he  meant  to  give,  not  an  absolute  Interest, 
but  an  Estate  Tail.  In  a  subsequent  part  of  the  Will 
the  Testator  states  it  to  be  his  '<  express  will  and  de- 
an that  his  Estates  idionld  dtscend  in  the  Male  Line,'' 
but  that  which  is  a  rational  intention  could  not  take 
place  unless  Thomas  took  an  Estate  Tail ;  for  according 


(p)  Cro.  Car.  185. 
(q)  I  Ventr.  230. 


(r)  aP.Wms.  194* 
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to  the  Argummit  on  die  other  side.  Hie  stnitge  inten- 
tkm  is  imputed  to  tbe  TeatxAat,  that  if  Thomas  has 
meay  SonSy  and  all  but  the  youngest  die  before  Thomtu^ 
leaving  Issue  Male,  die  youngest  Son  and  Us  Issue 
would  take  in  exclusion  of  the  Issue  Male  of  al  his 
elder  Brothers.  In  Boons  v.  Asiky  (s\  it  was  hdd, 
tliat  on  a  Dei^e  to  the  three  Sons  of  C  sucoessiTely  in 
Tail  Male,  Remainder  to  eveiy  Son  and  Sons  of  C  by 
S  his  Wife,  and  for  want  of  Issue  to  H,  that  the  after-* 
bom  Sons  took  seToral  Estates  in  Tail  Male  in  8uoce»- 
sipn;  and  that  the  words,  ''  for  want  of  such  Issue," 
must  be  construed,  for  want  of  Heirs  Mate  of  the  Body* 
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There  is  no  authority  for  the  position,  that  in  order 
to  warrant  the  sacrifice  6f  a  particular  intent  to  the 
general  intent,  the  hitter  must  be  in  favour  of  the  same 
persons  who  were  benefited  by  the  former.  In  Doe  t. 
Cooper{t),  Lord  Kmyon  says,  generally,  ^*  It  has  been  the 
settled  doctrine  of  Wesiminster  Hall  for  the  preceding 
forty  or  fifty  years,  that  there  might  be  a  general  and  a 
particular  Intent  in  a  WiVL ;  and  that  the  latter  must 
give  way,  when  the  former  could  not  otherwise  be  cai^ 
ried  into  eflfect.*^ 

The  Rule  thus  laid  down  is  broad,  general  and  cm* 
qualified,  widiout  aqy  exceptions.  Doe  ¥•  QmdeUCuif 
MM  another  AuthorUy  to  show,  that  to  answer  a  clear 
intention^  the  Court  wiU  give  an  adecmateEstatew 

The  Portions  given  by  the  Will  are  not  inconsistent 
with  an  intention  to  give  an  Estate  Tail  to  the  first 
taker. 


(#)  3  Burr.  1570. 
(0  1  East,  399. 


(tf )  9  East,  400V 
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The  whole  Fee  passed  to  the  Trustees  until  the 
Plaintiff  Thomas  Jenkim  attained  twenty-one,  but  did 
not  remain  in  them  after  that  event  took  place. 
When  another  part  of  the  Estate  in  question  fwas  sold 
by  the  Plaintiff  Thomas  Jenkim  to  a  Mr.  Gould,  the 
Purchaser  objected  to  the  Title,  and  on  a  Bill  for  a 
specific  performance,  a  Case  was  sent  to  the  Court  of 
King's  Bench,  and  after  argument,  the  Certificate  of  the 
Judges,  dated  14th  December  181s,  was,  '^  That  the 
Plaintiff  took  an  Estate  Tail  under  the  Will  of  Thomas 
Jenkins,  the  Testator,  in  the  Lands  devised  to  him.'' 
That  Court  would  not  have  decided  upon  the  Case,  if 
they  had  supposed  the  legal  Estate  was  in  the  Trustees, 
and  not  in  the  Plaintiff  Thomas  Jenkins^  and  that  it 
was  the  case  of  an  executory  Trust.  That  Case  came 
on  afterwards,  on  further  directions,  before  the  late 
Vtce-Chancdhr,  sitting  for  the  Lord  Cliancellor,  and 
he,  on  the  10th  December  1813,  confirmed  the  Cer- 
tificate, and  directed  a  specific  performance.  The  de- 
termination in  that  Suit,  though  not  binding  in  this 
Cause,  which  is  between  different  parties,  must  still  be 
considered  as  a  weighty  authority  in  support  of  that 
construction  of  the  Will  for  which  we  contend ;  a  con- 
struction, by  which  all  the  purposes  of  the  Will  will  be 
answered.  It  may  be  observed,  that  the  Testator,  who 
was  resident  at  Rome  when  he  made  his  WiH,  pos- 
sessed a  curious  Chimney  Piece,  which  he  directs  to  be 
sent  ^  to  my  Heir  in  England,  which  I  desire  may  be 
placed  in  the  House  he  may  destine  for  his  residence, 
to  remain  to  his  Heir"  It  is  not  to  be  supposed  he 
meant  that  this  Chinmey  Piece,  which  he  seems  to  have 
considered  as  a  sort  of  heir-loom,  was  to  go  to 
the  Heir  of  the  Plaintiff,  and  that  the  Estate  should  go 
to  another.  It  is  a  circumstance  to  show  that  aof 
Estate  Tail  was  intended. 
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The  Vice-chancellor  : — 
Hie  point  ia  this  Case,  has  already  been  decided 


1819; 


between  Thmnas  Jenkins  and  other  Parties,  by  the  Court  J»n  kins 

.         and  others, 
of  King's  Bench ;  but,  certainly,  the  Defendant  in  this  ^^ 

Cause  is  not  bound  by  that  decision.  It  may  be  ]^.  Herries/ 
questionable  whether  the  Plaintiff  has  a  legal  or  equit- 
able Estate,  but  for  the  present  purpose  it  is  immaterial. 
The  Court  of  King's  Bench  held,  that  in  order  to 
effectuate  the  general  intention  of  the  Devisor,  the 
Plaintiff  Thomas  Jenkins  must  take  an  Estate-tail.  It 
is  objected,  that  such  an  Estate-tail  would  descend  to 
the  Sons  of  his  Sons  who  should  die  in  his  lifo-time ; 
and  that  such  Sons  of  Sons  are  expressly  excluded  by 
the  Will.  It  is  certain  that  no  Case  has  yet  occurred, 
in  which  the  expressed  intention  to  exclude  particular- 
persons  has  been  disregarded ;  and  to  let  in  those  to 
the  descent  whom  the  Devisor  has  rejected,  would 
seem  to  be  rather  to  make  a  new  Will  for  the  Devisor, 
than  to  execute  the  Will  which  he  had  made.  I  am 
of  opinion,  however,  that  the  objection  does  not,  in 
fact,  apply  to  this  Case.  It  is  plain,  from  the  several 
passages  in  this  Will,  most  of  which  have  been  re- 
ferred to  in  the  Argument,  that  the  Devisor  did  not 
intend  that  his  Estate  should  go  over  from  the  family 
of  one  great  Nephew,  to  another,  unless  upon  the 
general  failure  of  Issue  Male  of  his  first  great  Nephew. 
It  is  plain  from  these  passages,  therefore,  that  it  was 
his  intention  not  to  exclude,  but  to  include,  the  Sons 
of  Sons  who  should  die,  living  their  Father.  It  is  true, 
that  there  are  other  passages  in  which  the  Devisor 
states,  that  if  the  eldest  Son,  or  other  the  Sons  of  the 
first  great  Nephew  should  die  in  the  life-time  of  the 
Father,  that  the  Estate  is  to  go  over  to  others,  without 
Vol.  IV.  G 
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providing  for  the  event  of  the  deoeaged  Sons  leaving 
Male  Issue.  But  having  regard  to  the  other  expressed 
intent,  that  such  Estate  is  only  to  go  over  upon  the 
general  failure  of  Issue  Male  of  the  first  great  Nephew, 
and  to  the  consistent  and  rational  character  of  that 
intention,  I  am  bound  to  conclude  that  he  did  not 
refer  in  the  other  expression  to  the  possible  contin- 
gency of  Sons  dying  in  the  life-time  of  their  Father, 
leaving  Sons,  not  because  he  meant  to  exclude  such 
Sons,  but  because  that  contingency  did  not  hs^pen  to 
occur  to  him.  Where  the  literal  force  of  expressions 
differs  in  a  Will,  it  must  be  a  true  rule  to  seek  for 
the  intention  of  the  Devisor  rather  in  a  consistent 
and  rational  purpose,  than  in  a  purpose  inconsistent 
and  irrational ;  and  more  especially  when  the  difference 
may  arise  only  from  the  Devisor  not  having  present 
to  his  mind  an  event  which  is  not  in  the  natural  order 
of  things. 


Decree  a  specific  Performance. 
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Between  The  Most  Noble  CHARLES  Duke  ^^  Fcbroaiy. 
of  NORFOLK  since  deceased,  BARNARD 
EDWARD  HOWARD,  Esq.  now  Duke  of 
NORFOLK,  and  the  Honourable  EDWARD 
ROBERT  PETRE  an  Infant,  under  the  Age 
of  Twenty-one  years,  by  the*  said  BARNARD 
EDWARD  HOWARD  his  next  Friend,  which 
said  CHARLES  DUKE  of  NORFOLK,  and 
BARNARD  EDWARD  HOWARD,  were  Trus- 
tees for,  and  the  said  EDWARD  ROBERt 
PETRE  claims  to  be  beneficially  entitled  to  the 
Manor  or  Lordship  and  Town  of  Stlby  in  the 
County  of  York^  together,  with  certain  Com 
Mills  there,  called  Sdhy  Mills;  and  JOHN 
RICHARDSON  and  WILLIAM  MASSEY; 
Millers  and  Co-partners,  the  Tenants  or  Occu-  • 
piers  of  the  said  Mills  -  -  -  -  Plaintiffs ; 
And 

ROBERT  MYERS,  JOHN  CAPES,  JOHN 
BRADLEY  and  SUSANNA  WALKER,  Widow, 
Resiants  and  Inhabitants  within  the  said  Manor 
or  Lordship  and  Town  of  Selby ;  and  WILLI AlVf 
WALKER,  charged  to  be  another  Resiant  and 
Inhabitant  of  the  same  Town     -     Defendants. 

1  HE  Bill  stated,  that  the  Manor  or  Lordship  and     Thu  Court  ia$ 
Town  of  Selby  in  the  County  of  York,  with  ite  Rights,  Jurisdiction  to 
Royalties,  Privileges  and  Appurtenances,  together  with  Z^'^^^.    ^  '    ^^ 

Sfect  of  a  Milly  although  the  Custom  was  established  in  a  former  Suit.  It 
apppflringy  however,  in  this  Case^  that  ancient  Mills  were  destroyed,  and 
another  MiU,  of  a  different  kind  erected,  and  that  other  legal  objections 
were  taken,  the  Court  retained  the  Bill,  with  liberty  to  the  Plaintiffs  to  bring 
siuek  action  or  actions  at  law  as  they  should  be  advised* 
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the  two  ancient  Com  Mills  called  Sdby  Milk,  situate 
within  the  said  Manor  or  Lordship,  and  which  were,  a 
few  years  since,  converted  into  one  Mill ;  and  which 
Mills  were  formerly  worked  by  means  of  certain  ancient 
water-streams,  and  were  for  several  years  afterwards, 
and  until  lately,  worked  by  wind ;  but  the  said  present 
Mill  is  now,  and  for  some  time  past  hath  been  worked 
by  a  steam  engine ;  and  together  with  the  suit  soken, 
suit  grist,  mulcture  and  toll,  to  the  same  Mills  be- 
longing, did  with  other  Hereditaments  and  Premises, 
several  years  since,  become  legally  vested  in  Plaintifis 
Charles  Duke  of  Norfolk  and  Barnard  Edward  Howard, 
and  Sir  Francis  Molyneux  since  deceased,  and  their 
Heirs,  upon  certain  Trusts,  for  the  benefit  of  Plaintiff 
Edward  Robert  Petre  and  other  Persons ;  and  that  said 
Plaintiff  Eflward  Robert  Petre,  before  the  year  1813, 
became  and  is  beneficially  entitled  in  possession  for  his 
life  to  the  said  Manor  or  Lordship,  Mills  and  Mill, 
isoke  soken,  suit  grist,  mulcture,  toll,  Hereditaments, 
and  Premises ;  and  Plaintiffs  Charles  Duke  of  Norfolk, 
and  Barnard  Edward  Howard,  were,  previous  to  the 
said  year  1813,  and  ever  since  has  been,  and  still  are,  as 
such  Trustees  aforesaid,  in  the  possession  or  receipt 
of  the  Rents  and  Profits  of  the  said  Manor,  Heredita- 
ments and  Premises ;  and  that  there  was  formerly  a 
Horse-mill  belonging  to  and  within  the  said  Manor,  for 
the  grinding  of  Corn  for  the  Tenants,  Resiants  and 
Inhabitants  of  and  within  such  Manor  or  Lordship, 
but  which  Horse-mill  was  several  years  since  pulled 
down  or  destroyed: — ^That  in  the  Month  o{  April  1813, 
the  said  Mill,  (such  two  Mills  having  been  previously 
converted  into  one  Mill,  as  aforesaid,)  and  the  soke, 
soken,  suit,  grist,  mulcture,  and  toll  .thereunto  be- 
longing, were  let  to   Plaintiffs  John  Richardson  and 
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WUUam  Matseyf  by  Plaintiffs  Charles  Duke  of  Norfolk 
«nd  Barnard  Edward  Howard^  as  Trustees  as  aforesaid, 
at  a  very  considerable  yearly  Rent ;  and  they,  Plaintiffs 
John  J^harjdson  and  fVilliam  Massey,  have  ever  since 
been,  and  now  are,  the  Tenants  and  Occupiers  thereof 
at  such  yearly  Rent: — ^That  the  Town  of  Selby  is  an 
ancient  town,  and  is  part  of  and  wholly  within  the  said 
Manor  or  Lordship  and  that  all  the  Tenants,  Resiants, 
Inhabitants  and  Dwellers  of  and  within  the  said  Manor, 
liOrdship  or  Town,  have  been  from  time  immemorial, 
either  by  ancient  Usage,  or  Custom,  or  Right  of  Tenure, 
•of  such  Manor  or  Lordship,  or  otherwise,  used  and 
accustomed,  and  of  duty  bound  to  grind,  and  still 
ought  to  grind,  or  to  have  ground  at  the  said  Mills,  or 
one  of  them,  and  still  are  bound  to  grind,  or  to  have 
.ground  at  the  said  present  Mill,  such  two  water  Corn 
Mills  being  now  converted  into  one  as  aforesaid,  and 
not  elsewhere,  all  the  Corn  and  Qrain  and  Malt  which 
they  or  any  of  them  have  or  hath  expended,  or  con^ 
aumedf  or  do  or  doth,  or  shaU  expend  or  consume  in  a 
ground  state,  in  their  respective  Dwelling-houses 
•within  the  said  Manor,  Lordship  or  Town,  and  which 
ihey  or  any  of  them  have  or  hath  sold  or  exposed  to 
Sale,  or  do  or  doth  sell  or  expose  to  sale,  in  a  ground 
'state,  within  such  Manor,  Lordship  or  Town,  to  any 
others  of  the  Tenants,  Resiants,  Inhabitants,  or  Dwellers 
of  or  within  the  said  Manor,  Lordship  or  Town,  to  be 
used,  spent,  or  consumed  in  their  respective  Dwelling- 
houses  within  such  Manor,  Lordship  or  Town,  whether 
grown  or  produced  within  the  said  Manor,  Lordship 
or  Town,  or  brought  thither  from  any  other  places 
or  place ;  and  they  the  said  Tenants,  Resiants,  Lihabi- 
tants.  and  Dwellers  have  immemorially  become,  and 
a(^  by  such  usage  and  'custom  bound  a^d  obliged  to 
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pay  to  the  Owners  or  Owner  of  the  said  Mills,  am! 
still  are  bound  and  obliged  to  pay  to  the  Owner  of 
Owners  of  said  Mill  for  the  time  being,  or  their  LeMees 
or  Lessee,  a  reasonable  Toll  or  Mulcture  for  such  tiie 
grinding  of  their  said  Com,  Grain  and  Malt,  (that  is 
to  say)  for  Com  and  Qrain,  except  Malt,  one  sixteenth 
part  thereof  when  brought  to  and  taken  from  the  said 
Mills  or  Mill  by  the  owner  of  such  Com  or  Qrain,  andi 
one  twelfth  part  thereof,  when  fetched  to  and  carried 
back  from  the  said  Mills  or  Mill,  by  the  Owners  oir 
Owner  for  the  time  being  of  such  Mills  or  Mill,  or 
their,  his  or  her  Lessee  or  Lessees,  or  Worksman  or 
Servants;  and  for  Malt,  one  thirty-second  part  thereof  $ 
and  that  none  of  the  Tenants,  Resiants,  Inhabitattts 
or  Dwellers  of  or  within  the  fmd  Manor>  Lordship  or 
Town  of  Selby,  have  at  any  time  during  the  time  afore^ 
said  been  at  liberty  to  grind  or  to  have  ground  at  any 
other  Mills  or  Mill,  any  Com,  Grain  or  Malt  spent  or 
used  in  a  ground  state  in  their  respective  Houses  or 
Dwellings  within  such  Manor,  Lordship  or  Town,  or 
to  seQ  or  expose  to  sale  within  the  said  Manor,  Lord- 
ship or  Town,  to  any  other  of  the  said  Tenants,  Re^ 
Slants,  Inhabitants  or  Dwellers,  any  Com,  Gndn  or 
Malt  in  a  ground  etate,  not  ground  at  the  said  MiBs 
or  MiD,  so  now  belonging  to  Plaintiffis,  or  at  one  df 
such  Mills,  to  be  spent  or  used  in  their  respective 
Houses  or  Dwellings  within  such  Manor,  Lordship  or 
Town ;  and  that  the  Owners  for  the  thne  being  of  the 
said  Mills  or  MiU,  are  and  alwayii  have  been  bound 
and  obliged  to  keep  such  Mills  or  Mill  in  good  repaiir, 
and  in  a  proper  state  for  working,  and  to  grind  alt  tbe 
Com,  Grain  and  Malt  brought  thither  to  be  gro(und 
by  the  Tenants,  Resiants,  Inhabitants  and  Dwel- 
lers of  and  within  the  said  Manor  or  Lordship  and 
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Town  for  the  u8e  and  consumption  of  such  Tenants^ 
Resiants  and  Inhabitants  in  their  Houses  and  Dwellings 
within  such  Silanor  or  Lordship  and  Town,^  within  the 
space  of  twenty-four  hours  from  the  time  of  the  de- 
livery of  the  same  at  such  Mills  or  Mill,  if  so  required. 
That  the  said  Mills,  until  the  same  were  so  converted 
into  one  Mill  as  aforesaid,  constantly  were,  and  the 
same  Mill  now  is  in  good  and  proper  repair,  and  in  a 
fit  state  for  working,  and  capable  of  grinding  within 
the  said  space  of  time,  all  the  Corn„  Grain  and  Malt 
used  and  consumed  in  a  ground  state  by  the  TenantSj^ 
Resiants,  Inhabitants  or  Dwellers  of  or  wHhin  the 
said  Manor  or  Lordship  and  Town : — ^That  Robert 
Myers,  John  Capes  and  ITiomas  Bradley,  have  respec- 
tively, ever  since  the  year  1812,  been  and  still  ^re 
Resiants  and  Inhabitants  of  and  within  the  said 
Manor  or  Lordship,  and  Town  of  Selby,  aijid  that  they 
the  said  Robert  Myers,  John  Capes  aixd  John  Bradley , 
have  respective^  from  time  to  time,  or  at  divers  times 
since  the  month  oi  April  1813,  ground  or  caused  to  be 
ground,  at  or  by  their  own  Mills,  in  the  said  Manor 
or  Lordship,  or  at  some  Mills  or  Mill  other  th^ Plain- 
tiff's  said  Mills,  or  any  or  either  of  them,  consider- 
able quantities  of  Malt,  in  order  that  such  Malt  might 
be,  and  the  same  hath  accordingly  been  spent,  use^ 
and  consumed  by  them  in  a  ground  state,  in  their  re- 
spective Dwelling-houses  within  the  said  Manor  or  Lord- 
ship and  Town ;  and  they  the  said  Robert  Myers,  John 
Capes,  and  John  Bradley  have  respectively  so  done  and 
acted,  for  the  purpose  of  evading  the  payment,  to  Plain- 
tiffs John  Richardson  and  William  Massey,za  the  Tenants 
and  Occupies  of  the  said  Mills,  of  the  said  customary 
Toll  or  Mulcture,  so  payable  for  the  grinding  of  Malt, 
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at  such  their  Mill  as  aforesaid.  Plaintifis  inaisty  that' 
the  said  Robert  Myen,  John  Capes  and  John  Bradley f 
ought  respectively  to  render  an  account  to  Plaintiffs 
John  Richardson  and  William  Massey,  of  the  quantities 
and  value  of  the  Malt  so  ground  or  caused  to  be 
ground  by  them,  at  or  by  such  their  own  Mills,  or  any 
other  Mills  or  Mill  than  Plaintiffs  said  Mill,  or  one 
of  th^n,  since  the  said  month  of  April  1813,  and  ought 
to  pay  to  said  last-named  Plaintiffs  the  full  amount  of 
the  aforesaid  customary  Toll  or  Mulcture,  which  would 
have  accrued  or  become  payable  or  due  to  the 
t^lainti£&,  in  case  such  Malt  had  been,  as  the  same 
ought  to  have  been,  ground  at  the  said  Mill  of  Plaintifis^ 
or  one  of  such  Mills. 


.  That  William  Walker  and  Susanna  Wcdker  have  re^ 
spectively,  ever  since  the  said  year  1812,  been  and 
still  are  Resiants  and  Inhabitants  of  or  within  the  said 
Manor  or  Lordship  and  Town  of  Selby^  and  that  the 
said  William  Walker  and  Susanna  Walker  h^^ve  re- 
spectively, from  time  to  time,  or  at  divers  times  since 
the  said  month  oi  April  1813,  offered  and  exposed  to 
fiale,  and  sold  at  or  in  some  Shop,  House  or  Dwelling 
within  the  said  Manor  or  Lordship,  and  Town  of  Selhy^ 
or  some  or  one  of  those  places,  to  divers  other  of  the 
Resiants  and  Inhabitants  of  or  within  the  said  Manor, 
Lordship  and  Town,  to  be  used,  spept  and  consumed 
in  their  respective  Houses  or  Dwellings  within  such 
Manor  or  Lordship  and  Town,  great  quantities  of  Meal 
and  Flour,  the  produce  of,  or  obtained  from  Com  or 
Grain  not  ground  at  the  sfud  Mill  of  Plaintiffs,  or  at 
either  of  such  MiUs,  and  by  which  means  Plaintiffs 
John  Richardson  and   William  Massey  have  been  de- 
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Iranded  of  the  said  Toll  or  Mulcture^  vrhich  would  have 
^cnied  or  become  payable  or  due  to  them  in  case 
such  Com  or  Grain  had  been  ground  at  the  said  Mill 
of  Plaintiffs ;    and  Plaintiffs  humbly  insist,  that  they 
are  entitled  to  a  Discovery  and  Account  from  the  said 
William  Walker  and  Susanna  Walker  of  the  quantities 
and  value  of  the  said  Corn  and  Grain  so  sold,  ground 
as  aforesaid,  and  not  ground  at  the  Mill  of  Plaintiffii, 
or  at  one  of  such  Mills,  and  the  quantities  and  value  of 
the  Toll  or  Mulcture,  which  would  have  accrued  or 
become  payable  to  Plaintiffs  John  Richardson  and  Wil^ 
Ham  Massey  in  respect  thereof,  in  case  such  Com  or 
Grain  had  been  ground  at  the  said  Mill  of  Plaintiffii, 
and  the  said  William  Walker  and  Susanna  Walker  ought 
to  pay  to  said  lastrnamed  Plaintiffs  the  amount  of 
such  Toll  or  Mulcture :  That  Plaintiffs  John  Richardson 
and  William  Massey  have  frequentiy  applied  to  and 
requested  the  said  Robert  Myers^  John  Capes  and  J(Jin 
Bradley^  to  render   an   account  to   said  last-named 
Plaintiffs,  of  the  quantities  and  value  of  the  Malt  ground 
^  or  caused  to  be  ground  by  them  the  said  Robert  Myers 
John  Capes  and  John  Bradley,  respectively,  since  the 
said  month  of  April  1813,  at  any  other  Mills  or  Mill 
than  the  said  Mill  of  Plaintiffs,  or  one  of  such  Mills, 
and  which  Malt  hath  been  spent,  used  or  consumed  in- 
the  respective  Houses  or  Dwellings  of  them  the  said 
Robert  Myers,  John  Capes  and  JtJm  Bradley  respec- 
tively, within  the  said  Manor  or  Lordship  and  Town  of 
Se%;    and  also  an  Account  of  the  quantities  and 
value  of  the  aforesaid    customary  Toll  or  Mulcture 
which  would  have  accmed,  or  become  payable  or  due 
to  said  last-named  Plaintiffs,  fbr  or  in  respect  of  the 
said  Malt  so  ground,  in  case  the  same  had  beengfoimd 
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at  the  said  MiH  of  Plaintiffs/  and  to  ^y  to  said  last 
Plaintiffs  the  fitll  amount  of  such  Toll  or  Mulctare, 
and  to  refrain  from  grinding  or  causing  to  be  gi'oiind 
«  U17  other  MiUs  or  MiD  than  the  said  Mill  of  Plain- 
iiffir^  vsvj  Malt  to  be  spent,  nsed  or  consumed  in  a 
gfovnd  stale,  at  the  Houses  or  Dweffings  of  them,  the 
said  Robert  Myers,  John  Capes  and  John  Bradley  re- 
spectivelj,  within  the  said  Manor  or  Lordship  and 
Town  of  SeBhf\    and  Plaintiffs  have  in  like  manner 
applied  to  and  requested  the  said  WilUam  Walker  and 
Susanna  Walker  to  render  an  account   to  Plaintiff?, 
John  Bichardson  and  William  Mass^,  of  the  quantity 
and  vtiue  of  the  Corn  and  Oram  so  sold,  ground  by 
them,  or  either  of  them,  the  said  William  Walker  and 
Susanna  Walker  respectively,  at  any  Houses,  Dwelling^, 
or  House,  DwelHng  or  Shop  within  the  said  Manor  or 
Lordship  and  Town  of  Selby,  since  the  said  month  of 
April  1813  as  aforesaid,  and  not  ground  at  the  said 
Mill  of  Plaintiffs;   and  also  an  Account  of  the  quan- 
tities and  yahie  of  the  aforesaid  customary  Toll  or 
Mtdcture  which  would  have  accrued  or  become  pay- 
able or  due  to  Plaintiffs  last  named^  for  or  in  respect 
of  the  Com  and  Grain  so  ground,  in  case  the  same  had 
been  ground  at  the  said  Mill  of  Ptaintifis,  and  to  pay 
the  said  last-named  Plaintiff  the  full  amount  of  such 
Ton  or  Mtdcture,  and  to  refrain  from  selling  or  expos- 
ing to  sale,  within  the  said  Manor  oV  Lordship  and 
Town  of  Sdby,  any  Meal  or  Flour,  the  produce  of 
Com  or  Grain  ground  at  any  other  Mills  or  MiB  than 
the  said  Mills  of  PlaintiflBb ;  and  they  Plaintiffs  hoped 
tlMit  such  requests  would  have  been  complied  with,  as 
in  Justice  and  Equity  the  same  ought  to  have  been : 
Bttt|  now  so  it  is,  8ic. ;   Defendants  combining,  &u 
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and  contriving  how  to  wjpong  and  injure  Pkiatiflb  ik 
the  Piemises,  have  refoaed  to  comply  with  the  reqneata 
aforesaid ;  and  they  give  out  and  pretend  that  there 
18  not  any  anch  immemorial  Usage  or  Custom  withia 
tile  said  Manor  or  Lordship  and  Town  of  SeRy  as 
is  hereinbefore  stated,  and  that  the  Tenants,  Resiants, 
Inhabitants,  or  Dwellers  of  or  within  such  Manor  or 
Lordship  and  Town  have  not  from  time  immemorid 
been  accustomed,  nor  are  bound  to  have  t&e  Com, 
Orain,  or  Malt  used,  spent  or  consumed  in  their  re- 
spective Hoiffies  or  Dwellings  within  the  said  Manor  or 
Lordship  and  Town,  ground  at  the  said  Mills,  nor  are 
now  bound  to  have  the  same  groimd  at  the  said  Mill  of 
Plaintiffs,  or  at  either  of  such  Mills ;  and  that  the  Te- 
nants, Resiants,  Inhabitants  and  Dwellers  of  the  said 
Manor  or  Lordship  and  Town  of  Selby  are,  and  always 
have  been,  at  full  and  free  liberty  to  use,  spend  or  con- 
SFume  in  their  respective  Houses  or  Dwellings  within 
the  said  Manor  or  Lordship  and  Town  of  Selby y  Malt 
and  Meal  and  Floar,  the  produce  of  Com  and  Grain 
ground  at  any  other  Mills  or  Mill  than  the  said  Mills  or 
MiB  of  Plaintiffs ;  and  that  Plainti£b  John  Siehardsm 
and  Wittiam  Massey  are  not  entitled  to  receive  from 
them,  the  said  Confederates  respectively,  the  aforesaid 
ToH  or  Mnlcture,  or  any  satisfaction  for  or  in  respect 
<^lbe  same.  The  Bil  then  charged  the  contrary,  and 
that  there  not  only  is  such  immemorial  Usage  or  Custom 
wiflnn  the  iaid  Manor  or  Lordship  and  Town  of  Seiby 
as  aforesaid,  but  that  the  same  hath  been  at  different 
periods  of  time  recognized,  confirmed  and  established 
by  Decrees  made  by  His  Majesty's  Court  of  Exchequer 
at  WeandniUer,  in  certain  Suits  instituted  in  such  Court; 
and  that,  in  particidar,  in  Hilary  Term,  in  the  third 
year  of  the  reign  of  his  litte  Majesty  King  Ckarks  die 
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Pint,  a  Suit  vras .  inatituted  in  the  said  Court  of  Ex« 
chequer^  by  or  in  the  names  of  ITumuu  Wahndy^  Esq* 
(the  then  Owner  of  the  said  Manor  or  Lordship  otSelby^ 
and  ,of  the  two  ancient  IriBlls,)  and  certain  other  Persons, 
the  then  Lessees  or  Tenants  of  such  Mills,  against 
Robert  Manhall  and  others,  &en  Tenants,  Resiants,  and 
Inhabitants  of  and  within  the  said  Manor  or  Lordship 
and  Town  of  Sdl^y  touching  the  aforesaid  Soke  Suit 
and  Mulcture  and  Toll ;  and  that,  by  the  Decree  made 
on  the  hearing  of  such  Cause,  it  was  declared,  that  the 
said  Thonm  Wahnsly  had  fully  proved  the  aforesaid 
Custom,  and  it  was,  among  other  things,  ordered  and 
decreed,  that  the  Defendants  in  such  case,  and  all 
other  the  Tenants,  Resiants  and  Inhabitants  of  and 
within  the  said  Manor  or  Lordship  and  Town  of  Selby, 
that  then  were,  or  thereafter  should  be,  should  at  all  times 
thereafter  grind  all  their  Com,  Grain  and  Malt  to  be 
spent  in  their  Houses  within  the  said  Manor  and  Town 
of  Selby,  at  the  said  two  ancient  Mills ;  and  that  neither 
the  said  Defendant  in  the  said  Suit,  nor  any  other  of 
the  Tenants,  Resiants  or  Inhabitants  of  the  said  Manor 
.or  Town  of  Selby,  shoidd  directly  or  indirectly  carry 
or  send,  or  cause  to  be  carried  or  sent,  their  or  any  of 
their  Com,  Grain  or  Malt,  to  be  spent  in  any  of  their 
Houses  in  the  said  Manor  and  Town,  to  any  other 
Mills  or  Mill  to  be  ground.  The  Bill  further  charged, 
that,  in  Hilary  Term,  in  the  year  1726,  another  Suit 
was  instituted  in  the  said  Court  of  Exchequer,  by  or  in 
the  names  of  Co^Aorina  Lady  Peire,  the  Owner  of  thf$ 
said  Manor  or  Lordship  otSelby  and  of  the  two  ancient 
Mills,  and  certain  other  Persons  the  then  Lessees  or 
Tenants  of  such  Mills,  against  William  Clarkson  siid 
others,  then  Tenants,  Resiants  and  Inhabitants  of  and 
within  the  said  Manor  or  Lordship  and  Town  of  Selby^ 
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fbr  the  purpose  of  compelling  an  Account  and  Payment 
by  the  said  Defendants  in  that  Suit  of  the  aforesaid 
Toll  or  MtJcture,  for  or  in  respect  of  divers  quantities 
of  Com  and  Grain  which  they  had  ground,  or  caused 
to  be  ground,  at  certain  bther  Mills,  and  the  Meal  or 
Flour  produced  therefrom,  they  had  spent,  used  and 
consumed,  in  their  Hduses  or  Dwellings  mtfain  the  said 
Manor  or  Lordship  and  Town;  and  for  an  Injunction! 
to  restrain  the  said  Defendants  from  breaking  or  evad- 
ing the  said  Custom  or  Soke  in  future:  And  by  the 
Decree  made  and  pronounced  on  the  hearing  of  siich 
last-mentioned  Cause,  dated  the  26th  day  of  October 
•1730,  it  was,  among  other  things,  ordered  and  decreed, 
that  the  custom  thereinbefore  mentioned,  being  the 
custom  ttforesaid,  should  be,  and  the  same  was  thereby 
established,  that  the  Defendants,  and  all  other  the 
Tenants,  Resiants,  Inhabitants  and  Dwellers  within 
the  said  Manor  or  Lordship  and  Town  of  Selby,  that 
then  were,  and  that  thereafter  should  be,  should  grind 
all  their  Com,  Grain  and  Malt,  to  be  spent,  ground  in 
tiieir  Houses  within  the  said  Manor  or  Lordship 
and  Town  of  Selby  aforesaid,  at  the  two  ancient  Com 
Mills  and  Horse  Mill  in  Selby  aforesaid,  being  the 
Mills  hereinbefore  mentioned;  and  that  neitber  the 
said  Defendants,  nor  any  other  of  the  Tenants,  Resiants 
or  Inhabitants  of  the  said  Manor,  Lordship,  or  Town  of 
Selby,  should  directly  or  indirectly  carry  or  send,  or 
cause  to  be  carried  or  sent,  their  or  any  of  their  Corn 
Grain  or  Malt,  to  be  spent  in  any  of  their  Houses  in 
such  Manor,  Lordship  or  Town,  to  be  ground  at  any 
other  Mills  or  Mill  as  by  the  aforesaid  Decrees,  and  to 
which,  for  greater  certainty.  Plaintiffs  crave  leave  to 
refer,  &c. .  The  Bill  then  stated,  tbat^  at  other  times, 


^3 


1819. 


«4 

I , — ^ 

Duke  of 

NOBVOLK 


CASES    IN   C^ANCBAY. 

the   said  Robert  Myers,  John  Capes,  John  Braikjf, 
WUUam  Walker,  Susanna  Walker,  admit  the  truths  of 
the  several  matters  hereinbefore  mentioned  ;  neverdie- 
fess  they  persist  in  refasing  to  comply  with  the  afore* 
said  requests  of  Plaintiffs ;  and  they^  the  said  Rc6er$ 
Ji/fyers,  John  Cn^,  and  John  Bradley,  threaten,  and 
intend^  to  continue  grinding,  or  causing  to  be  ground, 
at  other  Mills  than  those  of  Plaintifib;  tiie  Malt  which 
they  shall  from  time  to  time  spend,  use  and  consume, 
gfound  in  their  respective  Houses  or  Dwellings  within 
the  said  Manor  or  Lordship  and  Tovm  otSelby ;  and  th^ 
said  WilUam  Walker,  and   Susanna  Walker,  threaten 
and  intend  to  continue  seUiiig,  or  causing  to  be  sold, 
withm  the  said  Manor  or  Lordship  and  Town  of  Selbjfp 
to  the  TenantSi  Resiants  and  Inhabitants  of  or  within 
such  Manor,  Lordship  and  Town,  for  the  purpose  of 
being  used  and  consumed  by  them,  in  their  respective 
Houses  or  Dwellings  within  the  said  Manor,  Lordship 
or  Town,  Meal  and  Flour  the  produce  of  Com  and 
Grain  not  ground  at  the  said  Mill  of  Plaintiffs,  or  at 
either  of  such  Mills.    The  Prayer  of  the  Bill  was.  That 
the  said  Defendants  may  fully  answer  the  Matters 
aforesaid;  and  that  an  Account  may  be  taken  of  the 
quantity  or  value  of  the  Malt  ground,  or  caused  to  be 
ground,  by  the  said  Robert  Myers,  John  Capes,  and 
John  Bradlqf  respectively,  since  the  said. month  of 
April  1813,  at  any  other  MiUs  or  Mill  than  the  said 
MiU  of  .Plainti£b,  and  which  hath  been  spent,  used  or 
cmi^umed,  in  a  ground  state,  in  the  respective  Houses 
o^  Dwellings  of  lliem  the  said  Robert  Myers,  John  Capes, 
and  Jphn  Bradley,  within  the  said  Manor  or  Lordshqp 
or  Town  of  Selby: — ^And  also  an  Account  of  the  quan- 
tities and  value  of  the  aforesaid  customary  Toll  or 
Mulcture  which  would  have  been  payable  to  Plaintiffs 
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Joim  Bkhaitd$on  aad  WUUam  Mfimy^  for  .pr  ia  r€»pect 
of  «tt€h  Mak/m  case  the  Bamo  h^<l  been  ground  at  tb9 
aaid  Millof  Plauiti& ;  and  that  the  fiill  Amount  of  such 
Toll  or  Mulcture  ought  he  decreed  to  he  paid  to  Plain- 
tifi  JtpAn  fUchardiom  and  WilUam/Ma9$9yp  by  the  48aid 
Hubert  MiftTs^  John  Qgm,  and  Jai^  Bradley,  re* 
eqpeclively ;  and  that  an  amount  might  be  .d^^^r^eed  to 
be  taken  of  the  quantity  and  value  of  the  Meal  %nd 
Flour  whioh  the  said  William  Walker  wd  Susanna 
Walher  haye  re^>6ctirelyi  since  thejBaid  month  of  Aprif 
1813,  sold,  or  caused  to  be  scdd,  within  the  said  Mat^or 
or  lordship  and  Town  of  SeUy,  to  any  of  the  Tenants^ 
ResisAts,  or  Inhabitants  of  or  within  such  Manot»  Lord- 
ship or  Town,  to  be  by  them  used  or  consumed  in  their 
respective  Houses  or  Dwellings  within  the  same  Mmoti 
Lordship  or  Town,  the  produce  of  Com  or  Grain  not 
ground  at  the  said  Mill  oC  Plaintifis : — And  also  an 
Acoonnt  of  the  quantity  and  vahie  of  the  afoMsaid 
eostomary  Toll  or  Mulctune  which  would  have  been 
payable  to  Platnti&  John  SdchardAm  and  Willim^ 
Mmaey^  for  or  in  respect  of  Com  or  Grain  not  ground 
at  any  or  either  of  the  said  Mills  of  Pkantiflb : — And 
also  an  Account  of  the  quuitity  alhd  vahie  bf  the 
aforesaid  customary  Toll  or  Mulcturewhith  would  hifw 
been  payable  taPlaintifis  JoA»  JinAonbrn  aud  WiObm 
MbttUy,  for  or  in  respect  of^awh  Meal  ot  B3our,in  caM 
liie  same  had  been  the  produce  of  Comor  Graia  ground 
at  the  said  MiUs  of  Plaintiffs;  andsthtt  thjeasdomitcir 
such  Toll  or  Mulcture  might  be  decreed  to  be  paid  to 
naintiflb  Join  Bich/ardmi  and  WilMam  Matsey,  by  the 
said  WUHam  Walker  and  Susanna  Walker  respectively; 
and  Ikat  the  siid  Robert  Myers,  John  Capes,  and  JtAn 
Bradley,  might  be  respectively  restrained,  by  the  Order 
and  Injunction  of  this  honourable  Court,  from  grinding 
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or  oausing  to  be  ground,  at  any  other  Mills  or  Milf^ 
than  the  said  Mill  of  Plaintiffs,  any  Malt  to  be  spent, 
nsed  or  consumed,  ground,  at  the  Houses  or  Dwellings 
of  them  the  said  Robert  Myers,  John  Capes,  and  John 
Bradley  respectively ;  within  the  said  Manor,  Lordship 
and  Town  of  Sdby;  and  that  the  said  WilUam  Walker 
and  Susanna  Walker  might  be  restrained  in  like  manner 
from  selling  or  exposing  to  sale,  or  causing  to  be  sold, 
or  exposed  to  sale,  within  the  said  Manor  or  Lordship 
and  Town  of  Selby,  to  any  of  the  Tenants,  Resiants, 
or  Inhabitants,  of  or  within  such  Manor,  Lordship  or 
Town,  to  be  by  them  spent,  used  or  consumed,  in  their 
respective  Houses  or  Dwellings  within  the  same  Manor, 
Lordship  or  Town,  any  Meal  or  Flour,  the  Produce  of 
Com  or  Grain,  not  ground  at  the  said  Mill  of 
Plaintiffs. 

The  Defendants,  Robert  Myers,  John  Capes,  and  JoAit 
Bradley,  and  WiUiam  Walker,  by  their  joint  and  several 
Answers,  stated,  that  they  do  not  know,  and  cannot  an- 
swer as  to  their  Belief  or  otherwise,  whether  the  Manor 
or  Lordship  of  Selby,  and  the  two  Com  MiUs  and  Horse 
Mill  in  the  said-  Bill  of  Complaint,  with  the  Soke,  Soken, 
Suit,  Grist,  Muldture,  and  Toll  to  the  same  MiUs 
belonging,  did  not  several  Years  since  become  legally 
vested  in  the  said  Plaintiffs,  Charles  Duke  of  Norfolk, 
and  Barnard  Edward  Howard,  and  Sir  Thomas  Moly- 
neux,  now  deceased,,  and  their  Heirs,  upon  certain; 
Trusts  for  the  Benefit  of  the  said  Plaintiff,  Edward 
Robert  Petre,  and  other  Persons;  but  that  Defendants 
believe,  that  in  some  way  or  other,  but  in  what  way 
they  do  not.  know,  and  cannot  in  any  manner  answer, 
the  said  Plaintiffs,  Charles  Duke  of  Norfolk,  and  Barnard 
Edward  Howard  r^ere,  previously  to  the  Year  1813, 
and  have  ever  since  been  and  now  are  still  in  possesBioil 
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or  receipt  of  the  Rents  of  the  said  Manor,  Mills,  Here^ 
ditameats  and  Premises:  That  the  Mills  now  called 
SeWy  MiUs,  and  which  are  the  Mills  mentioned  in  the 
said  Bill,  con^st  now  only  of  one  Corn  Mill,  worked 
by  wind  above,  and  by  steam-engine  below ;  and  that 
there  is  not  now,  nor  hath  not  for  several  years,  been 
any  Horse  Mill  at  Selby  belonging  to  said  Plaintiffs, 
or  any  of  them.  And  that  until  about  some  years  ago 
there  were  two  Com  Mills,  as  in  the  said  Bill  men- 
tioned, which  were  worked  by  means  of  certain  ancient 
water  streams;  and  that  about  nine  years  ago  the 
same  two  Com  Mills  were  converted  into  one  Mill, 
which  is  adapted  to  be  worked  by,  and  is  now  worked 
by,  wind  above,  aided  and  assisted  by  a  steam-engine 
below : — ^That  they  believe,  that  in  some  way  or  other, 
but  in  what  way  they  do  not  know,  and  cannot  in  any 
manner  answer,  the  said  Plaintiff,  Edward  Robert  Peire, 
did  before  the  year  1813  become,  and  is  beneficially 
entitled  in  possession  to  the  said  Manor  or  Lordship, 
Mills,  Soke,  Suit,  Grist,  Mulcture,  Toll,  Hereditaments 
and  Premises: — That  they  believe  at  or  about  the 
time  in  the  said  Bill  mentioned,  the  said  Mill,  with  the 
Soke,  Soken,  Suit,  Grist,  Mulcture  and  Toll  thereto 
belonging,  were  let  to  the  said  Plaintiffs  John  Richard^ 
ton  and  William  Massei/y  along  with  other  Hereditaments, 
at  a  considerable  yearly  rent;  but  these  Defendants 
do  notknow,  and  cannot  in  any  manner  answer,  whether 
the  same  were  let  by  the  said  Plaintiffs,  Charles  Duke 
of  Norfolk  and  Barnard  Edward  Howard,  as  Tmstees, 
as  in  the  said  Bill  mentioned,  or  by  what  otherjpersons 
in  particular. 
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Admit,  that  the  said  Plaintiffs,  John  Richardson  and 
William  Massejf,  have  ever  since  been  and  are  now  the 
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Tenants  and  Occupiers  thereof  at  such  yearly  reflt$ 
aind  that  the  Town  of  Selby  in  the  said  BiU  mentioned, 
is  an  ancient  Town,  and  that  the  same  is  within  and 
part  of  the  Lordship  or  Manor  of  Selby. 

Say,  they  are  advised,  and  hope  to  be  able  to  prove, 
that  all  the  Tenants,  Resiants,  Inhabitants  and  Dwellers 
of  and  vntfain  the  said  Manor  or  Lordship  and  Town 
of  Selby,  have  not  been,  from  time  to  time  immemorially, 
by  ancient  usage,  custom  or  right  of  tenure,  or  other- 
wise, used  and  accustotned,  and  of  duty  bound,  to  grind 
or  have  ground,  and  ought  not  to  grind  or  to  have 
ground  at  the  said  Mill  or  Mills  of  the  said  Plaintiffs, 
or  at  any  one  of  such  Mills,  and  not  elsewhere,  all  the 
Com,  Ghrain  and  Malt  which  they  or  any  of  them 
have  or  hath  expended  or  consumed,  or  do  or  doth  or 
f^all  expend  or  consume,  in  a  ground  state,  in  their 
respective  DweOing-Houses  within  the  said  Manor  or 
Lordship  and  Town,  and  which  they  or  any  of  them 
have  or  hath  sold  or  exposed  to  sale,  or  do  or  doth 
•ell  or  expose  to  sale  in  a  ground  state  within  such 
Manor  or  Lordship  and  Town,  to  any  otilier  of  the  said 
Tenants,  Resiants,  Inhabitants  or  Dwellers,  to  be  used, 
spent  or  consumed  in  their  respective  Dwelling-Houses 
within  such  Manor,  or  Lordship  or  Town : — ^Say,  they 
are  advised,  and  hope  to  be  able  to  prove,  that  the  said 
Tenants,  Resiants,  Inhabitants  and  Dwellers,  have  not 
immemorially  been,  and  are  not  bound  and  obliged, 
and  ought  not  to  pay,  to  the  owner  or  owners  of  the 
aaid  Mills  for  the  time  being,  or  their  lessees  or  lessee 
such  reasonable  Toll  or  Mulcture  for  such  the  grinding 
of  the  said  Com,  Ondn  or  Malt : — Say,  they  are  informed 
and  believe  that  several  of  the  Tenants,  Resiants,  la*- 
JN>itant8  or  Dwellers  of  or  within  the  said  Manor 
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t^T  Lordship  and  Town  of  Selby,  have  for  several  years 
last  past  been  at  liberty  to  grind,  or  to  have  ground,  at 
any  other  Mills  or  Mill  than  the  said  Mills  of  tlie  said 
Plaintifis,  any  Com,  Grain  or  Malt  spent  or  used  in  a 
ground  state  in  their  respective  Houses  and  Dwellings' 
within  such  Manor  or  Lordship  and  Town,  or  to  sell 
or  expose  for  sale  within  the  said  Manor  or  Lordship 
and  Town,  any  Com,  Grain  or  Malt  in  a  ground  state, 
not  ground  at  the  said  Mills  of  the  said  Plaintifis,  or 
one  of  such  Mills. 
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Say,  they  are  advised,  and  hope  to  be  able  to  prove, 
that  the  owners  for  die  time  being  of  the  said  Mills  of 
the  said  Plaintiffs,  are  not,  and  have  not  always  been 
bound  and  obliged  to  keep  such  Mills  in  good  repair, 
and  in  a  proper  state  for  working,  or  to  grind  all  the 
Corn,  Grain  and  Malt  brought  thither  to  be  ground  by 
the  Tenants,  Resiants,  Inhabitants  and  Dwellers  of  or 
within  the  said  Manor  or  Lordship  and  Town,  for  the 
use  and  consumption  of  such  Resiaiits  and  Infad^ttants 
in  then*  Houses  and  Dwellings  within  the  said  Manor 
or  Lordship  and  Town,  within  the  space  of  time  in  the 
toaid  Bill  mentioned,  if  so  required,  or  within  any  other 
Space  of  time. 


Say,  they  are  informed  and  believe,  that  the  said 
MQb  of  the  said  Piaihtiffs  are  not,  and  have  not  beenj 
coQgtantiy  in  good  and  proper  repair,  and  in  a  fit  state 
for  working,  and  Capable  of  grinding  within  the  space 
of  time  in  die  said  Bill  mentioned,  all  the  Com,  Graiii 
and  Matt  used  and  consumed  in  a  ground  state  by  the 
Tenants,  Reetonts,  Inhabitants  or  Dwellers  of  and 
within  the  Manor  or  Lordship  and  Town  of  Selby^  im 
anch  their  Houses  and  Dwellings. 
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Say/  they  admit  that  the  said  Robert  Myers,  Jvhn 
Capes  and  John  Bradley  have  respectively,  ever  since 
the  year  181 2,  been  and  are  still  Resiants  and  Inha- 
bitants of  and  within  the  said  Manor  or  Lordship  and 
Town  of  Selby ;  and  that  they  the  said  Robert  Myer^ 
and  John  Bradley  have  respectively,  from  time  to  time 
and  at  divers  times  since  the  Month  o(  April  1813, 
crushed,  or  caused  to  be  crushed,  at  or  by  their  own 
Mills  in  the  ss^id  Manor  or  Lordship  and  Town,  con- 
siderable quantities  of  Malt ;  but  Defendants,  Robert 
Myers  and  John  Bradley y  deny  that  they  have  at  any 
time  since  the  Month  of  April  1813,  ground,  or  caused 
to  be  ground,  at  or  by  their  own  Mills  in  the  said 
Manor  or  Lordship  and  Town,  or  at  or  by  any  other  • 
Mills  or  Miir,  considerable  quantities,  or  any  quantity 
of  Malt.    And  Defendants,  Robert  Myers,  John  Capes 
and  John  Bradley,  to  the  best  of  their  knowledge  and 
belief,   say,  and  Defendant,  Susanna  Walker,  believes, 
that  the  said  Robert  Myers  hath,  since  the  Month  of 
April  1813,  down  to  the  filing  of  the  said  Bill,  crushed 
or  caused  to  be  crushed,  at  or  by  his  own  Mill  in. the 
said  Manor  or  Lordship  and  Town,  875  Quarters  of 
Malt,  or  thereabouts ;  and  that  the  said  Jo/m  Bradley 
hath,  since  the  Month  of  April  1813,  down  to  the  filing 
of  the  said  Bill,  crushed  or  caused  to  be  crushed,  at  or 
by  his  own  Mill,  in  the  said  Manor  or  Lordship  and 
Town,  312  Quarters  of  Malt,  or  thereabouts;  and  that 
the  said  John  Capes  hath,  since  the  Month  of  April  18139 
down  to  the  filing  of  the  said  Bill,  ground  or  caused  to 
be  ground,  at  or  by  his  own  Mill  in  the  said  Manor  or 
Lordship  and  Town,  fifty-two  Quarters,  or  thereabouts^ 
And  that  the  said  Malt  was  so  crushed  and  ground  in 
order  that  such  Malt  might  be,    and  the  same  was 
accordingly,  manufactured   into  Ale,  Beer,  or  other 
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Malt  liquor ;  and  that  the  principal  part  of  such  Malt 
Liquor  was  sold  to  divers  persons^  and  that  a  small 
part  only  thereof  was  spent  and  consumed  by  them 
in  their  Dwelling-Houses  within  the  said  Manor  or 
Lordship  and  Town.  And  that  the  value  of  the  several 
quantities  of  Malt  so  crushed  by  the  Defendant,  Robert 
MyerSf  amounted  to  the  sum  of  3,718/.  155.  or  there- 
abouts, and  by  the  Defendant,  John  Bradley^  amounted 
to  the  sum  of  1,326/.  or  thereabouts;  and  of  the  said 
Malt  so  ground  by  the  Defendant  John  Capes, 
amounted  to  the  sum  of  221/.  or  tliereabouts ;  and 
that  the  value  of  the  quantity  of  Malt  made  into 
Malt  Liquor,  and  actually  used  and  consumed  by  the 
said  Robert  Myers  in  his  Dwelling-House,  amounted 
to  the  sum  of  170/.  or  thereabouts ;  and  the  quantity 
of  Malt  made  into  Malt  Liquor,  and  actually  used  and 
consumed  by  the  said  John  Capes,  in  his  Dwelling- 
House,  amounted  to  the  sum  of  22/.  6s.  3^.  or  there- 
abouts ;  and  that  the  quantity  of  Malt  made  into  Malt 
Liquor,  and  actually  used  and  consumed  by  the  said 
John  Bradley,  in  his  Dwelling-House,  amounted  to  the 
sunn  of  of  45/.  35.  i^d.  or  thereabouts.  And  Defen- 
dants, Robert  Myers,  John  Capes  and  John  Bradley  deny 
that  they  have  respectively  so  done  and  acted  for  the 
purpose  and  with  the  view  in  the  said  Bill  mentioned : 
— Say,  they  have  respectively  so  done  and  acted  for 
the  purpose  and  with  the  view  of  turning  their  Malt 
to  a  more  beneficial  account  than  if  the  same  had  been 
ground,  and  conceiving  that  they  were  at  liberty  to  do  as 
they  thought  fit ;  and  that  the  same  Malt  so  crushed  by 
the  said  Robert  Myers  and  John  Bradley,  was  so  crushed 
at  Mills  purchased  by  them  of  and  with  the  privity  and 
knowledge  of  Thonuis  Foster,  in  or  about  the  year  181a, 
then  a  renter  of  the  said  Plaintiffs  said  Mills. 
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Say,  they  admit  that  the  said  Suurnna  Walker  hdA 
ever  since  the  year  i8i2  been,  and  still  is,  a  Besiant 
«bd  Inhabitant  of  and  within  the  said  Manor  or  Lord- 
ship and  Town  of  Selhy ;  and  Defendant,  Susanna  Walker, 
to  the  best  of  her  knowledge  and  belief,  saith,  and 
Defendants,  lUhert  Myers,  JohnCapes,  and  JbAn  Bradley, 
believe,  that  she  the  said  Susannah  Walker  hath,  from 
time  to  time,  since  the  Month  of  April  1813,  offered 
and  exposed  to  sale,  and  sold,  at  or  in  her  Shop  or 
Dwelling-Honse  within  the  said  Manor  or  Lordship 
and  Town  of  Selby,  to  divers  or  some  others  of  the 
Resiants  or  Inhabitants  of  or  within  the  said  Manor 
or  Lordship  and  Town,  to  be  spent  and  consumed  in 
their  respective  Houses  and  Dwellings  within  such 
Manor  or  Lordship  and  Town,  great  quantities ;  viz* 
about  eighty  stone  per  week,  of  Meal  and  Flour,  partly 
manufactured  and  baked  into  bread,  and  partly  un- 
manufactured, being  the  produce  of  or  obtained  from 
Com  or  Grain  not  ground  at  the  said  Mills  of  the 
said  Plaintiffs,  or  either  of  such  Mills^ 


Say,  they  are  advised,  and  hope  to  be  able  to  prove, 
that  the  said  Plaintiffs,  John  Eichardsan  and  William 
Massey,  have  not  by  such  means  as  in  the  said  Bill 
mentioned,  been  defrauded  of  the  Toll  or  Mulcture 
which  would  have  accrued  or  become  payable  or  due 
to  them  in  case  such  Com  had  been  ground  at  the  said 
Mills  of  the  said  Plaintiffs. 


Say,  that  to  the  best  of  their  knowledge  and  belief, 
the  value  or  amount  of  the  Toll  or  Mulcture,  in  case 
the  whole  of  the  Malt  manufactured  by  Defendants, 
Jtobert  Myers,  John  Capes  and  John  Bradley,  had  been 
ground  at  the  said  Plaintiffs  Mills  since  April  1813  to 
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the  filing  of  the  said  Bill,  would  have  amounted  to  the 
8am  of  . .  • .  •  /.  or  thereabouts,  and  that  the  value  of 
the  Meal  or  Flour  sold  by  Defendant,  Susanna  Walker^ 
and  manufactured  by  her  into  bread,  and  sold  by  her 
to  the  Resiants  or  Inhabitants  of  or  within  the  said 
Manor  or  Lordship  and  Town  of  Se/fty,  to  be  consumed 
in  their  Dwelling-Houses  within  the  said  Manor  or 
Lordship  and  Town,  between  April  1813,  and  to  the 

filing  of  the  said  Bill,  amounted  to  the  sum  of /; 

or  thereabouts : — Admit,  that  the  Plaintiffs,  John  Rich- 
ardson and  William  Massey,  have  by  themselves,  or 
their  Agents,  apptied  to  these  Defendants,  Robert  Myers, 
John  Bradktf  and  Susanna  Walker,  respectively,  for 
such  respective  purposes,  or  made  such  requests  to 
them  in  the  said  Bill  mentioned;  and  they  have  refused, 
and  do  refuse,  to  comply  therewith,  because  they  are 
advised  that  no  such  custom  as  is  alleged  by  the  said 
Bill  hath  ever  obtained,  or  that  if  the  same  hath  ever 
obtained,  it  related  solely  to  such  Com,  Grain  and 
Malt  only,  as  was  grown  within  the  said. Manor  or 
Lordship  of  Selby,  and  was  taken  or  sent  by  the 
Tenants,  Resiants  or  Inhabitants  of  and  within  the 
said  Manor  or  Lordship  and  Town  of  Selby,  to  be 
ground ;  and  that  such  Custom,  if  it  ever  obtained,  did 
not  extend  to  Malt  which  is  crushed  and  not  ground, 
nor  to  Flour  purchased  by  or  sold  to  the  Tenants, 
Resiants  and  Inhabitants  of  and  within  the  Manor  or 
Lordship  and  Town  of  Selby.  And  also,  because,  if 
such  Custom  ever  obtained,  it  hath  now  ceased,  by 
reason  of  the  same  Tenants,  Resiants  or  Inhabitants, 
not  having  used  the  said  Plaintiffs  Mills  for  a  long 
scries  of  yeats,  and  by  reason  of  such  non-usage  of 
such  Mills  having  been  acquiesced  in  by  the  Ovmer^ 
and  Occupiers  of  the  said  PlaintiA  said  Mills,  and 
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because  the  said  Plaintiffs  have  sold  and  disposed  of 
the  streams  of  water  heretofore  used  for  turning  the 
said  Mills,  and  have  permitted  the  same  streams  of 
water  to  be  diverted  and  taken  away  from  the  said 
Mills,  and  have  thereby  destroyed  the  said  Water-Mills ; 
and  because  they  have  converted  such  Water-Mill  into 
a  Steam-Mill  or  a  Windmill,  and  because  they  have 
removed  and  destroyed  the  said  Horse-Mill: — Say,  they 
admit,  that  the  immemorial  usage  and  custom  in  the 
said  Bill  mentioned  hath  been  at  different  periods 
recognized,  confirmed  and  established  to  a  limited 
extent,  and  to  the  extent  mentioned  in  the  decrees 
hereinafter  mentioned,  but  not  to  the  extent  in  the 
said  Bill  mentioned,  by  Decrees  made  by  or  in  His 
Majesty's  Court  of  Exchequer  at  Westminster^  in  certain 
Suits  instituted  in  such  Court.  But  these  Defendants 
are  advised,  and  hope  to  be  able  to  prove,  that  the  same 
usage  and  custom  hath  been  improperly,  and  without 
a  full  consideration  being  had  of  all  the  circumstances, 
recognized,  confirmed  and  established  by  such  Decrees* 


Say  they  admit,  that  in  Hilary  Temif  in  the  3d  of  the 
reign  of  his  late  Majesty  King  Charles  th6  First,  a  Suit 
was  instituted  in  the  said  Court  of  Exchequer  at  West-- 
minster,  by  Thomas  Walmstey,  and  others,  in  person, 
against  Robert  Marshall  and  others,  the  Tenants,  Re- 
siants  and  Inhabitants  of  and  within  the  said  Manor  or 
Lordship  and  Town  of  Selby,  and  that  the  said  Thomas 
Wahnsletfy  was  the  then  Owner  of  the  said  Manor  or 
Lordship  of  Selhjfy  and  of  the  said  Mills  which  have; 
been  so  taken  away  or  altered  as  aforesaid,  and  that 
the  other  Plaintiffs  in  such  Suit  were  Lessees  or  Tenantc) 
of  such  Mills.  And  that  the  Decree  made  in  such  Suit 
was  of  or  to  the  purport  or  effect  in  the  said  Bill  men^ 
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tioned;  and  that  in  Hilary  Term  in  the  year  if^d, 
another  Suit  was  instituted  in  the  said  Court  of  Ex- 
chequer, by  or  in  the  name  of  Catherine  Lady  Petre, 
and  certain  other  persons,  against  William  Clarkson 
and  others,  then  Tenants  Resiants  and  Inhabitants  of 
and  within  the  said  Manor  or  Lordship  and  Town  of 
Selbyj  for  the  purpose  in  the  said  Bill  mentioned.  And 
that  the  said  Catherine  Lady  Petre  was  the  then  Owner 
of  the  said  Manor  or  Lordship  otSelby^  of  the  aforesaid 
Mills  so  taken  away  or  altered  as  aforesaid.  And  that 
the  said  other  Plaintiffs  in  such  Suit  were  the  then 
Lessees  or  Tenants  of  such  Mills,  and  that  in  the 
Decree  made  in  such  last-mentioned  Suit,  it  was  de- 
clared, ordered  and  decreed  to  the  purport  or  effect  in 
the  said  Bill  mentioned. 
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Upon  the  Pleadings  being  opened,  the  Vice-Chaneello^ 
expressed  a  doubt,  whether  a  Court  of  Equity  had 
Jurisdiction  in  this  Case,  or  whether  the  Remedy  was 
not  at  Law ;  and  desired  the  Counsel  for  the  present  to 
confine  their  Argument  to  the  Question  of  Jurisdiction. 

Mr.  Bell  and  Mr.  Barber,  for  the  Plaintiffs  :— 

The  Jurisdiction  is  established  by  many  Cases ;  and 
on  the  Principle  of  preventing  a  multiplicity  of  suits. 
In  an  early  Case,  Currier  v.  Cryer  (a),  the  Jurisdiction 
was  exercised.  In  the  present  Case,  the  Custom  has 
been  established  by  two  former  Decrees,  one  in  Mar-, 
shall  V.  Walmesley  (&),  and  another  in  Lady  Petre  v. 

(a)  Uardr.  21. 


(b)  Walmesly  v.  Marshall* 

Decree. — Hilary  Term, 

3d  Cha.  I. 

«*  '^here2ATh(masWalmesl€yy 

Esquire,  Thomas  Morrttty  Tho- 


mas Knight y  and  Robert  Waude^ 
did  exhibite  theire  EngHske 
Bill  into  this  Court  againste 
Robert  MarshaU,  John  Hesle- 
fyne,  Peter  Storye^  Christopher 
KetleweU,  and  Brkfgei  Hestt- 
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Clarhon  aDd  others ;  and  such  Decrees  may  be  en* 
forced  either  by  Scire  facias,  or  by  a  Supplemental  Bitt* 


tyne,  and  Thomas  NichoUs^ 
Tents  and  Inhabitants  of  and 
within  the  Manor  of  Selbye^  in 
the  Countie  of  York ;  Shew- 
inge  thereby  amongst  other 
things,  that  whereas  the  said 
Thomas  Wabaesly  was  and  is 
seised  in  his  Demeafinei  as  of 
fi^,%  or  fTee-taile  of  and  in  the 
Manor  or  Lordshippe  oiSelbye 
aforesaid,  in  the  said  Countie 
of  York^  wherein  he  the  said 
Thomas  Walmssly  hath  many 
ffreeholders,  Copyholders,  and 
other  Tenants,  and  of  and  in 
a  Court  Baxon  aad  Courte 
l^eete,  and  of  fivers  and  sun- 
drie  liberties^  Roialties,  and 
jurisdictions  to  the  same  be- 
longing and  appertayneing,  and 
also  of  and  in  twoe  antient 
Water  Come  Mills^  called 
Selbj/e  Mylnes,  and  of  an  an- 
tient Horse  Myhe  standing 
fod  being  in  SeWtfe  aforesaid, 
^sA  of  and  in  all  the  Soke, 
Soken,  Suite,  Griste,Mulcture, 
and  ToUe  to  the  same  belong- 
ing ;  for  which  said  Mannor 
and  Premises  he  the  said 
Thomas  Wabnesly  payeth  the 
yearly  flee-ffiurm  Rent  of  fower 
score  and  fower  JPounds  five 
Shillings  and  fio^er  Peace,  to 
the  Kii^s  Matie,  into  the 
J^eceipt  of  bis  Uighnet  Ex- 


chequer at  Westminster ;  and 
that  the  Soken  and  Proiitt  of 
the  said  Mylne  b  a  great 
part  of  the  Profitt  out  of  which 
the  said  fee-ffarm  Rent  is  re* 
served  and  paid,  and  without 
which,  he  the  said  Thomas 
Wahnesfy  cannot  well  pay  the 
said  fftt-ffamtt ;  and  that  by 
antient  Custome,  time  out  of 
mynde  of  Man,  used  within 
the  said  Manor,  and  within 
the  Town  of  SeVbye  aforesaid^ 
being  an  antient  Towne  tyme 
out  of  mind  of  Man,  all  and 
singular  the  Tenants,  Inhabi- 
tants, Resiants,  and  Dwellers 
within  the  said  Manor,  Lord- 
shippe, and  Towne  of  Stlbyty 
for  all  the  time  whereof  the 
Memory  of  Man  is  not  to  the 
contrary,  have  used  and  been 
accustomed  to  grinde  all  theire 
Come  and  Graine,  as  well 
growinge  within  the  said  Ma- 
nor, as  brought  from  other 
Places,  and  spent  in  their 
Houses  there,  at  the  said 
Mylnes,  paying  ToUe  and 
Mulcture  for  the  same,  accord- 
ing to  an  antiente  Rate,  Cus- 
tome, and  Usage,  within  the 
said  Manor  or  Lordshippe, 
time  out  of  Minde  of  Man,  used 
and  accustomed;  and  that  none 
of  the  Inhabitants,  Tenants,  or 
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That   was  laid  down  in  the  Cage  of  the  Manckesier 
MUh,  mentioned  in  the  Note  to   Cole  v.  Berbeck  (c)* 


loy 


iSig. 


Retiants,  within  the  Baid  Ma- 
nor, Lordshippe,  or  Towne, 
have,  at  any  time  during  all  the 
said  time,  used,  or  been  sufired 
to  grinde  their  Come,  Graine, 
or  Greist,  at  any  other  Mylnes, 
nor  to  suffer  to  be  carried  or 
recarried,  any  Come  or  Graine, 
or  Mault,  to  anie  other  Mylnes, 
but  only  to  the  said  Mylnes  so 
belonging  to  the  said  Thomoi 
Wahnesfyy  in  Selbife  aforesaid, 
neither  within  all  the  said 
tyme  have  anie  Loaders  or 
Carriers  used,  or  bene  suffered 
or  allowed  to  come  within  the 
said  Mannor  or  Towne,  to 
carry  or  recarry  any  of  the 
said  Come,  Graine,  or  Mault; 
and  that  the  said  Tkamas 
Walmesfyy  and  those  whose 
£state  he  hath  in  the  said 
Manor  and  Mylnes,  have  all- 
ways  had  special  care,  that  the 
Tenants,  Inhabitants,  and  He* 
Slants  within  the  said  Mannor, 
Lordshippe  and  Towne,  should 
be  well  used,  without  exactinge 
any  unreasonable  Tolle,  and 
without  making  them  staye 
any  longe  time  for  grindinge 
their  Come,  Graine,  or  Mault ; 
and  that  the  said  Mylnes  have 
bene  and  are  sufficient  to  grinde 
all  the  Corne,  Graine,  or  Ma.ult 


of  all  the  said  Tenants,  Inha- 
bitants, and  Resiants,  within 
the  said  Manor,  Lordshippe, 
and  Town,  so  that  they  nei* 
ther  needed,  nor  ought  to 
carry  or  send  their  Come, 
Graine,  or  Mault  to  any  other 
Myhie  or  Mylnes  whatsoever, 
to  be  ground;  and  the  said 
Thomas  IFahnesfy  being '  so 
seised  thereof  as  afbrssaid, 
demised  the  said  Mylnes,  with 
all  Suite,  Soken,  Grist,  and 
Mulcture  to  the  same  beldtig* 
ing  and  apperteyneing,  to  the 
said  Roberi  MarshaUy^xA  Peter 
Stofje^  and  their  Assignes,  ior 
certaine  years  yet  to  come, 
under  a  certaine  yearly  Rent, 
paiable  to  the  said  Thomas 
WdlmesJy;  and  afterwards  the 
said  Roberi  Marshall  and  Peter 
Storye  did  assign,  and  set  over 
all  their  Interest  in  the  said 
Mylnes  and  Premises,  with 
the  Appurtenances,  to  the 
said  Thomas  Morrett,  Thomas 
Knight,  and  Roberi  Waudi 
By  force  whereof,  they  ^e 
toid  Thomas  Morretty  Thomas 
Knighty  and  Robert  Waudy 
were  and  ought  to  be  pos- 
sessed of  &e  saSd  MiBs,  with 
all  the  Suite,  Soken,  Grist, 
and  Mukture,  to  the  same 


(c)  Dougl,  209. 
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When  a  Custom  is  established,  the  Court  will  enforce 
it  on  a  Bill  filed  against  others  who  were  not  Parties 


belonging,  for  divers  years 
yet  induringe ;  but  the  said 
Defendants  being  Tenants  or 
Freeholders  of  the  said  Man- 
nor  of  Selbye,  and  Dwellers 
and  Inhabitants  within  the 
said  Town  of  Selbye,  little  res- 
pecting the  said  antient  Cus- 
tome  and  Usage  of  grinding 
their  Come,  Graine,  and  Mault 
at  the  said  antient  Milnes  at 
Seibye  aforesaid;  and  having 
combined  themselves  togeither 
to  withdraw  the  said  Suit  and 
Soken  from  the  said  Mylnes 
of  5e%f ,  and  utterlie  to  ovei^ 
throwe  the  same  if  they  can, 
or  greatly  to  decaye  the  be- 
nefit thereof,  they  the  said 
Robert  Marshall^  Peter  Starye^ 
and  John  Healetyney  have  of 
late  erected,  taken  to  farm,  or 
otherwise,  got  into  theire  pos- 
session, several  Wind  Milnes 
and  Horse  Milnes  near  adjoin- 
ing to  the  said  Town  of  SeUye^ 
with  intent  to  grinde  the  Come, 
Graine,  and  Mault  of  the  saide 
Tenants  and  Inhabitants,  the 
same  Milnes  beinge  newly 
erected  in  Places  were  never 
anie  Milne  or  Mylnes  stood 
before,  to  the  great  prejudice 
of  the  said  Complainants:  and 
to  that  end,  they  have  not  only 
sent,  and  doe  daily  continue  to 


send  for,  fetch  and  carry,  and 
re-carrie  the  Come,  Graine, 
and  Mault  of  the  said  Tenants 
and  Inhabitants  from  their 
Houses  to  the  said  newe  erect- 
^  Mylnes,  and  their  have 
ground  the  same,  or  caused  the 
same  to  be  ground,  but  alsoe 
doe  practice  to  drawe  the  said 
Tenants  and  Inhabitants  to 
the  said  newe  erected  Mylnes, 
theire  to  grinde  theire  owne 
Come,  Graine,  and  Mault,  as 
by  the  said  Bill  more  at  large 
appeareth.  To  which  Bill,  the 
said  Robert  Marshally  John 
HedeteynCy  Peter  St  orie^  Ckru* 
topher  KetkweUj  and  Bridget 
Hesktyne^  five  of  the  said 
Defendants,  put  in  theire  an- 
swers, and  do  confesse,  that 
the  said  Thomas  JVabnesfy  is 
seised  of  the  said  Manor  and 
Milnes  of  Sf%f ;  and  that  the 
said  other  Complainants  have 
a  Lease  of  the  said  Mylnes,  as 
in  the  said  Bill  is  set  forth ; 
and  the  said  Robert  Marshall 
and  John  Hesletyne  doe  say, 
that  they  were  possessed  of  a 
WindMylne  and  a  Horse  Mylne 
in  Brayton^  in  the  said  Countie 
oiYork,  within  the  said  Manor 
of  Selbye^  which  are  antient 
Mylnes,  and  have  been  used 
for  grindinge  of  Come  and 
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to  the  Bill  establishing  the  Custom.    There  would  be 
little  use  in  a  Bill  to  establish  a  Custom,  if  another 


Graine,  tyme  oat  of  mind  of 
Man,  as  they  think,  and  the 
same  are  holden  of  the  said 
Thonuu  fValmesfyf  as  of  his 
said  Mannor  of  Selbycy  as  the  • 
said  Defendants  think,  hy  a 
certain  free  Rent  and  Suite  of 
Court.  And  they  confess,  that 
they  have,  by  their  Servants, 
fetched  Corne  and  Grist  from 
Selbyc  to  the  said  Mylnes  in 
Braytouj  and  have  ground 
their  own  Come  there ;  for  they 
say  that  Uie  Town  of  StUn/e  is 
a  great  and  populous  Towne, 
and  that  the  Complainants 
said  Mylnes  are  not  sufficient' 
or  able  to  grinde  all  the  Come 
of  the  Tenants,  Inhabitants, 
and  Dwellers  in  the  said  Town 
to  be  spent  in  their  Houses, 
for  that  they  want  sufficient 
Water  a  greate  part  of  the 
Summery  and  do  usiiallie  stand' 
in  lack  of  Water  a  great  part 
of  the  Winter  tyme,  and  so  are 
not  sufficient  to  grinde  the  one 
half  of  the  Come  usuallie  spent 
in  the  said  Town.  And  all  the 
said  Defendants  doe  denie,that 
to  their  knowledge,  all  and 
singular  Tenants,  Resiants, 
Inhabitants  and  Dwellers, 
within  the  said  Manor,  Lord- 
shippe,  and  Towne  of  Selbye^ 
for. all  the. time  whereof  the 


Memory  of  Man  is  not  to  the 
contrarie,  have  used  and  bene 
accustomed  to  grinde  all  their 
Corne  and  Graine,  as  well 
g^winge  within  the  said  Man- 
nor or  Lordshippe  of  5e%f , 
as  brought  from  other  Places, 
and  spent  in  their  Houses 
there,  at  the  said  Mylnes  of 
the  Complainants  onely  as  in 
the  Bill  of  Complaint  i%  al- 
leged. For  they  saye,  that  all 
and  every  the  Inhabitants, 
Tenants,  and  Dwellers  in  the 
said  Town  of  Selbye^  tyme 
whereof  the  Memory  of  Man 
is  not  to  the  contrary,  have 
used  to  grind  their  Come,' 
Graine,  and  Grist,  at  such 
Milnes  as  they  pleased,  and 
as  well  at  the  Milnes  of  the 
Persons  as  at  the  ^  Milnes  of  the 
said  Complainants;  and  that 
by  all  the  tyme  aforesaid, 
Loaders  and  Carryers  have 
used  and  .  bene  suffered  and 
allowed  to  come  within  the 
said  Mannor,  Lordshippe,  or 
Towne  of  Selbye^  to  carry 
away  Come,  Graine,  or  Mault 
to  be  ground  at  any  other 
Mylnes,  and  to  be  spent  in 
any  Houses  of  the  saidTenantS| 
Inhabitants;  and  Dwellers  in 
the  said  Town  of  SeUye,  as  by 
the   said  Answers,  amongst 
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Bin  could  not  afterwards  be  filed  against  Pemons  who 
hare  subsequently  acted  in  Breach  ot  the  Custom.  Nor 


other  things  more  at  large^ 
a])peareth:  whereunto  the  said 
Plaintifis  repljed,  maintayne- 
ing  their  said  Bill  in  all  points 
to  be  true  and  tofficient,  and 
denying,  and  traversinge  all 
the  material  points  of  the  said 
Defendant's  Answers.  And 
the  said  Defendants  thereunto 
rqjoyned,  and  Witnesses  were 
eicaniined  on  both  sides,  simI 
ttieire  Depesitions  pnblished, 
^nd  the  Casse  appointed  to  be 
beard  this  Day.  Now,  upon 
Ml  openinge  and  debatinge  of 
the  said  Cause,  by  the  Counsel 
of  befth  sides,  and  upon  read- 
inge  of  the  Depositions  of 
divers  Witnesses  examined  in 
Ibe  said  Calise,  atid  upon  de- 
Ukferate  heatinge  tliereof  by  the 
C^lte^isr  that  the  said  Com- 
plainabis  have  liiUy  proved  the 
Custome  aUeaged  by  theim  in 
tfa^said  Bill,  and  for  that  the 
Defendants  have  proved  no 
Matter  tnateriall  to  disapprove 
or  avoyd  the  same :  It  is, 
therefone,  this  day  ordered  and 
dbor^fed  by  the  Right  Honor- 
able Jamei  Earl  oiMarlburgh^ 
Lbrd  Treasorar  of  England, 
Sir  Jo^  H^aiier,  Knt.  Lard 
Ghief  Banfn  (^the  Eso^nquer, 
Slid  the  ^>Sst  of  the  Barons  of 
Iheiaiise  Court,  that  the  said 


Defendants,  and  all  other  the 
1  enants,  Inhabitants,  Resiants 
and  Dwellers,  within  the  said 
Manner,  Lordshippe  and  Town, 
of  SeWye,  that  now  be,  and 
that  hereafter  shall  be,  at  all 
times  hereafter,  shall  grinde 
all  theire  and  every  of  theire 
Corne^  Graine^  and  Mault  to 
be  spent  in  theire  and  every 
of  theire  Houses  in  the  said 
Manner,  Lordshippe  aqd  Towni 
of  Sclbye  aforesaid,  at  the  said 
Complainant's  twoe  Water 
Come  Milnes,  called  Selbye 
Milnes,  and  at  the  said  Com- 
plainant's said  Horse  Milne  in 
Setbife  aforesaid ;  and  that  nei^^ 
ther  of  the  said  Defendants* - 
nor  any  other  of  Tenants,  Re- 
siants or  Inhabitants  of  the 
said  Man  nor,  Lordshippe,  or 
Town  oiSelbye  aforesaid,  shall 
directly,  or  indirectly  carrie  or 
send,  or  caused  to  be  carried 
or  sent  theire  or  any  of  dieire 
Corne,  Ghdne^  or  Mault  to  be 
spent  in  any  of  theire  House 
or  Houses  in  SeUye  aforesaid, 
to  be  ground  at  any  other 
Mitne  or  Milnes  whatsoever^ 
savinge  at  the  said  Complai»- 
antfs  Milnes  aforesaid,  or  some 
or  one  of  them,  and  that  neo 
Loaders  or  Carrien,  or  other 
Person  or  Perions  whatsoever. 
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{ft  iiaay  objection  to  this  Bill,  that  it is  for  an  Account^ 
vthea  only  the  Defendapts  can  be  accounting  Parties; 
such  Bills,  in  Cases  like  the  present,  having  been  fre- 
quently sustained.  In  Milboum  v,  Fisher  {d)y  a  Bill 
was  filed  by  the  Deputy  Meters  at  Billingsgate,  for  aA 
Allowance  claimed  for  Metage,  &c.  and  an  Account  and 
Payment  of  the  Arrears  was  decreed.  In  Neville  v. 
Buck  (e),  and  in  several  other  Cases,  not  establishing 
Bills,  the  Decrees  in  which  your  Honor  will  be  furnished 
with,  the  same  Relief  has  been  granted  as  is  here 
prayed.  It  is  impossible  to  ascertain,  unless  by  the 
Answer  of  the  Defendants,  what  Toll  is  due ;  and  a 


111 

1819. 
^^ • 

Duke  of 
N0RF01.K 
and  othera, 

V. 

R.  Mvsas 
and  others* 


shall  fetch  or  carrie  aoy  CcMme, 
Graine,  or  Mault  of  any  of  the 
Tenants,  Inhabitants,  or  Re- 
slants,  within  the  said  Mannor, 
Lordshippe,  or  Town  of  Sellye 
aforesaid,  to  anie  other  Milne 
or  Milnes  whatsoever,  saving 
to  the  Complainants  said 
Milnes,  to  be  ground  for  the 
said  Tenants,  Inhabitants,  and 
Resiants,  or  any  of  them,  to 
be  spent  in  theire  or  anie  of 
theire  House  or  Houses  in 
Selbyc  aforesaid :  Provided  al- 
ways, that  if  any  Corne, 
Graine,  or  Mault  of  the  said 
Tenants,  Inhabitants,  or  Re- 
siants of  the  said  Mannor, 
Lordshippe,  or  Town  of  Selbye 
aforesaid,  or  of  any  of  them, 
shall  be  brought  or  sent  to 
the  said  Complainant's  Milnes 
aforementioaed,  (Mranyof  them, 
to  be  there  ground  without 


ffraud  or  covine,  and  shall  there 
lye  and  remain  unground  by  the 
space  of  fewer  and  twentie 
hours;  that  then  in  every  sucb 
Case,  it  shall  and  may  be 
lawfall  to  and  for  the  Owner 
or  Owners  of  snch  Come, 
Graine,  or  Mault,  as  shall  soe 
lye  and  remain  unground,  or 
his  or  their  Servant  or  Ser- 
vants, to  take  and  carrie  away, 
or  cause  to  be  taken  and  carried 
away,  the  same  Come,  Graine 
or  Mault,  so  remaining  *as 
aforesaid,  to  be  ground  at  anie 
other  Milne  or  Milnes,  where 
he  or  they,  or  any  of  them, 
shall  think  fitt  anie  thing  in 
this  Decree  contrarie  notwith- 
standing. 

(d)  Mentioned  in  Note  to 
Letns  V.  Sutton,  5  Yes.  685. 

(e)  7  Dro*  P.  C.  Toml^  Edi- 
tion.   • 
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discOYery  being  necessaryy  the  Court  will  give  Relief]! 
and  not  send  Uie  Party  to  Law.  In  the  case  of  Toll- 
Thorough,  an  Account  will  be  decreed  here,  though 
such  Tolls  are  recoverable  in  indebUatut  assufnptit  at 
Law(/). 

Mr.  Wetherellj  Mr.  Heald,  and  Mr.  Pepys,  for  the 
Defendants,  John  Capes,  and  Susannah  and 
William  Walker:— 

There  is  no  Authority  that  such  a  Bill  as  this  can  be 
sustained.  It  is  an  Action  upon  the  Case,  in  the  form 
of  a  Bill  in  Equity,  for  an  Account.  A  Bill  will  lie  to 
establish  a  Custom,  and  for  an  Account  in  respect  of 
Breaches  of  the  same;  but. when  the  Custom  is  once 
established,  the  Remedy,  if  any,  is  at  Law.  At  Law, 
the  Decree  establishing  the  Custom  would  be  Evidence 
of  the  Custom.  This  Bill  is  founded  on  a  Custom ' 
already  established  in  another  Suit ;  it  is  clear,  thecer 
fore,  it  is  not  a  Bill  to  establish  the  Custom.  In  Millr 
bourn  v.  Fisher,  the  Bill  was  to  establish  a  Custom. 
Such  too  appears  to  have  been  the  principal  object  of 
the  Manchester  Mills  Case.  What  is  there  said  of  a 
Scire  Facias,  or  a  Supplemental  Bill,  can  apply  only,  as 
between  the  same  Parties^  or  their  Representatives.  A 
iSctre  Facias  or  Supplemental  Bill  would  not  lie  against 
new  Parties.  These  Defendants  were  not. Parties  to 
the  Bill  on  which  the  Custom,  in  this  Case,  is  said  to 
be  established.  The  Plaintiff  does  not  state  that  any  Toll 
is  due,  but  that  the  Defendants  have  prevented  Toll 
becoming  due.  In  Lewis  v.  Sutton  (g).  Lord  Rosslyn 
held,  that  unless  the  Plaintiff  could  maintain  an  Action 


(/)  Corporation  of  Carlisle 
v.  Wilson,  13  Ves.  277. 


(g)  5  Ves.  683. 
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for  Money  had  and  received  against  the  Sheriff,  he 
could  not  decree  an  Account*  He  said,  it  was  only 
Damages  for  the  Violation  of  Franchise.  It  is  Damages 
they  seek  by  this  Bill.  In  the  Worcester  (A)  and 
Tewkedfury  Cases  (t),  similar  to  this,  no  ReUef  was 
attempted  to  be  obtained  in  Equity,  but  the  Parties 
went  to  Law.  It  was  understood  in  those  Cases,  that 
no  Relief  could  be  had,  except  at  Law.  In  all  the 
Cases,  it  will  probably  be  found,  that  where  Relief 
was  given,  the  Bill  was  filed  to  establish  the  Right, 
and  not  for  an  Account  in  respect  of  a  Right  already 
established.  If  this  Bill  can  be  sustained,  the  conse- 
quence will  be  an  infinity  of  such  Cases* 
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The  Vice-Chancelloe   [after  stating  the  Sub-    iitb  February., 
stance  of  the  Pleadings]  3—* 

In  this  Case,  it  has  been  urged,  as  a  preliminary 
Objection,  that  the  Plaintiffs  ought  to  have  sought 
Relief  at  Law,  and  not  in  this  Court.  It  has  been 
contended,  tiiat  although  this  Court  will  entertain  a 
Bill  to  estabUsh  a  Custom,  and  for  an  account  of  Toll 
due  in  respect  of  such  Custom,  it  will  not,  where  the 
Custom  has  before  been  established  in  another  Suit, 
permit  a  Bill  for  an  account  of  Toll  due,  but  will  remit 
the  Plaintiff  to  his  legal  Remedy ;  and  that  Position  is 
certainly  countenanced  by  the  Proceedings  at  Law  in 
the  Tewkesbury  and  Worcester  Cases,  alluded  to  by  Mr. 
PepySf  in  the  Argument,  where  the  Parties  seemed  to 
have  proceeded  at  Law,  not  by  choice,  but  because  ' 
it  was  conceived  no  remedy  could  have  been  obtained 


(A)  2  Taunt  139;  5  Taunt. 
533. 

Vol.  IV,  I 


(i)  6  East,  462. 
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in  Equity.  But,  bow  do  the  Authorities  stand?  From 
various  Decrees  with  which  I  have  been  furnished,  it 
appears,  that  where  a  Custom  has,  on  a  Bill  filed,  been 
established,  thi3  Court  will  nevertheless  entertain  a 
subsequent  Bill  for  an  Account  founded  on  the  Custom 
80  established  in  another  previqus  Suit.  This  appears 
in  the  Case  of  the  Earl  of  Warrington  and  others  v* 
Sir  Oswald  Moselj/f  Bart  in  the  Duchy  Court  of  Lan- 
caster, 22d  February,  1733.  This  was  the  Case  of  the 
Manchester  Mills,  alluded  to  in  Douglas  (k).  In  that 
case,  there  was  an  evasion  of  the  Custom,  and  an 
issue  as  to  the  Custom  was  directed,  and  the  Custom 
being  established  at  Law,  relief  was  given.  The  Bill 
there  stated  that  four  successive  Bills  had,  at  diflferent 
periods,  been  filed  for  Relief  in  respect  of  Breaches  of 
the  Custom  established  by  the  first  Bill.  On  one  of 
the  BiUs  there  noticed,  where  the  Defendant  had 
erected  a  Horse  Mill,  thereby  withdrawing  the  Mulc- 
ture  from  the  customary  Mill,  it  was  decreed  that  the 
Horse  Mill  should  be  pulled  dawn,  which  certainly  car- 
ried to  the  full  extent  the  principle,  that  this  Court 
would  protect  the  right  under  th^  Custom  which  it  had 
once  established  (/). 


{k)  p.  211,  n.  13. 

(/)  In  Green  v.  Robinson 
and  another,  Hardres,  194, 
the  object  of  the  Bill  was  to 
have  a  Mill  demolished,  si- 
tuate out  of  the  Manor,  but 
injurious  to  the  Lord's  Mill,  at 
which  all  the  Tenants  and 
Resiants  within  the  Manor 
were,  by  Custom,  to  grind  all 


Corn  and  Grain  baked  and 
brewed  in  their  Houses,  upon 
which,  the  Court  held,  <*  that 
it  was  lawful  for  any  Tenant 
to  set  up  a  Mill  upon  his  own 
Ground  out  of  the  Manor,  but 
if  the  Owner  or  Tenant  of  such 
a  Mill,  out  of  the  Manor,  cause 
or  persuade  any  of  the  Tenants 
or  Resiants  within  the  Manor 
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Lady  Petre  v.  Clarkson,  in  the  Exchequer,  26th 
October  1730,  is  an  instance  of  a  similar  Bill  filed, 
where,  on  a  former  Bill,  the  Custom  had  been  esta- 
blished. &o,  in  Pilkington  v.  Webster,  in  the  Duchy 
Court  of  Lancaster,  17th  June  1761,  the  Court  enter^ 
tained  Jurisdiction,  and  gave  relief  in  respect  of  a 
Breach  of  the  Custom  there  stated,  as  to  the  grinding 
of  Com,  &c.  at  the  customary  Mill,  although,  as  it 
appeared  on  the  face  of  the  Bill,  the  Custom  had  been 
established  on  a  Bill  previously  filed.  In  that  Case 
also,  Mills,  Querns,  and  Engines,  erected,  set  up,  and 
used  for  the  purpose  of  grinding  Corn,  Orain,  or  Malt, 
were  directed  to  be  destroyed  or  abated.  The  Court 
there  proceeded  upon  the  same  principle  as  in  the  Man^ 
Chester  Mills  Case. 
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There  is  also  the  Case  of  Neville  and  others  v.  Buck 
and  others,  in  the  Duchy  Court  of  Lancaster,  30th  April 
1801 .  In  that  Case,  as  in  the  others,  there  had  been  a 
previous  Decree  establishing  the  Custom.  Relief  wa» 
given  on  that  Bill,  and  the  Decree  affirmed,  on  Appeal 
to  the  House  of  Lords.  There  is,  therefore,  a  current 
of  Decisions,  clearly  showing,  that  although  a  Custom 
has  been  previously  established,  the  Court  will  decree 
an  Account  against  other  Persons  acting  afterwards 
in  breach  of  the  Custom,  and  supporting  the  jurisdic- 
tion of  the  Court  to  entertain  this  Bill. 


to  grind  there,  or  fetch  any 
Grist  out  of  the  Manor  to^is 
own  Mill ;  that,  in  that  Case, 
he  may  be  proUibited  by  a 
Decree' of  this  Court ;  but  that 


they  could  not  decree  any  Mill 
to  be  destroyed,  unless  erected 
witliin  the  King's  Manor,  to 
the  prejudice  of  the  King's 
Mill." 
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Mr.  Wetherellj  and  Mr.  Pepys : — 
Though  the  Court  has  determined  that  it  has  Jund^ 
dietion  in  this  Case,  there  are  other  Objections  to  die 
Bill ;  one  is^  that  the  Custom  established  by  the  Decree 
in  Walmestey  v.  Marshall,  is  much  narrower  than  that 
stated  in  this  Bill.  The  Custom  established  by  the 
Decree  in  (hat  Case,  was,  *^  that  the  Tenants,  Resiants, 
and  Dwellers,  within  the  Manor,  Lordship,  and  Town 
of  Selby,  should  grind  aQ  their  and  every  of  their  Com, 
Grain,  and  Malt,  to  be  spent  in  their  and  every  of  their 
Houses  in  the  said  Lordship  or  Town  of  Selby,  at  the 
two  Water  Com  Mills,  called  SeUnf  Mills,  and  at  the 
Horse  MiQ  in  Selby ;  and  that  neither  the  Tenants, 
Resiants,  or  Inhabitants  of  the  said  Manor,  Lordship, 
or  Town  of  Selby,  should  directly  or  indirectly  carry 
or  send,  or  cause  to  be  carried  or  sent,  their  Cora, 
Grain,  or  Malt,  to  be  spent  in  their  or  any  of  their 

'  House  or  Houses  in  Selby  aforesaid,  to  be  ground  at 
any  other  Mill  or  MiUs.''  That  is  the  Custom  establish- 
ed ;  but  the  Bill  in  this  Case  states  the  Custom  to  be 
for  the  Tenants,  8cc.  not  only  to  grind  at  the  Mills  all 
the  Com,  Grain,  and  Malt,  which  they  expend  and 
consume  in  a  ground  state,  in  their  respective  Dwelling 
Houses  within  the  Manor,  but  goes  on  farther,  and  says, 
"  and  which  they,  or  any  of  them,  have  or  hath  sold  er 
exposed  to  sale,  or  do,  or  doth  sell  or  expose  to  sale, 
in  a  ground  state,  within  such  Manor,  8ic.  to  any  other 
of  the  Tenants,  8tc.  within  the  Manor,  to  be  used,  spent, 

'  or  consumed,  in  their  respective  Dwelling  Houses  within 
such' Manor,  whether  grown  or  produced  within  the 
said  Manor,  &c.  or  brought  thither  from  any  other 
places.''  The  Custom  established  by^^he  former  Decree, 
was  only  as  to  Corn,  ^c.  in  a  grindable  State ;  but  the 


CASES    IN    CHANCERY. 

Custom,  as  stated  in  this  Bill,  extends  also  to  Corn 
ground.  Another  Objection  is,  that  the  two  old  Corn 
Mills,  and  the  Horse  Mill,  are  taken  down,  and  a  Steam 
Mill  erected  in  their  stead ;  and  by  this  Alteration,  \f e 
contend,  the  Custom  is  destroyed.  A  third  Objection 
is,  that  some  of  the  Defendants  are  charged  with 
crushing  Malt,  and  not  with  grinding  it,  and  we 
contend,  that  crushing  is  not  an  offence  against  the 
Custom. 
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Mr.  Btlh— 

I  have  searched,  but  have  not  been  able  to  find  any 
Decision,  that  by  the  Erection  of  a  new  and  different 
Jund  of  Mill,  the  Custom  is  destroyed. 


The  Vice-Chancellor  : — 
The  Custom  is  not  formally  stated  in  the  Bill.  But 
it  was  decided,  in  the  Case  of  Cole  v.  Birbeck  (m),  that 
a  Custom  to  grind  at  an  ancient  Mill  all  Com  spent 
within  the  district,  is,  in  legal  effect,  a  Custom  to  con- 
same  no  Com  within  the  district  not  ground  at  the 
ancient  Mill.  It  should  therefore  have  been  stated, 
that  the  selling  of  Com  ground  was  illegal,  and  a 
breach  of  the  Custom,  though  not  in  terms  excluded 
by  the  Custom ;  but  it  would  be  too  much  to  tum  the 
Parties  round  upon  this  informality.  In  PiOdngton  v. 
Webster i  and  Seville  v.  Buck^  the  Court  acted  upon  the 
doctrine  of  Cole  v.  Birbeck.  I  am  concluded,  therefore, 
by  the  Decree  in  Walmsley  v.  Marshall,  from  admitting 
Evidence  to  show  that  Meal  can  be  purchased  and 

^  (»i)  Dougl.  2og. 

13 
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spent  by  the  Tenants,  which  was  not  ground  at  the 
Plaintiffs  Mills. 

The  Question,  whether  th6  Custom  is  destroyed  by 
the  conversion  of  the  Old  Water  Mills  and  Horse  Mill 
into  a  Steam  Mill  is  merely  of  Law ;  and  so  is  the 
Question,  whether  crushing  Malt  is  not  within  the 
Custom  of  grinding ;  and  as  the  Parties  must  go  to 
Law,  the  better  course  is  to  leave  the  whole  Case  open, 
and  to  retain  the  Bill,  with  liberty  to  the  Plaintiffs 
to  bring  such  Action  or  Actions  as  they  may  be 
advised.. 
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Between  DANIEL  MIALL,  PAUL  WOOD  JONES 
SHADRACK  HONEYMAN,  JOHN  PORTER, 
JOHN    BAILEY    and     JOHN    HAYWARD, 
Executors    and 'Trustees    of  JOHN    BROWN,    . 
deceased  .....    Plaintiffs; 

And 

MARY  ANN  BRAIN, Widow;  SALLY  HOPKINS, 
Widow;  SOPHIA  BRAIN,  Spinster;  and  WIL- 
LIAM BURGESS,  and  MATILDA  his  Wife; 
and    GEORGE     BUTLER    and    MARY    his     .    »8'9.     . 

^'f« ^«^«°'*'^*»-aothFebrua,7. 

IHE  question  in  this  Cause  was,  whether  the  Tes-      -Dctmc^ 
tator's  Widow  was  entiUed  to  Dower,  and  also  to  the  ^""^  ^   ^^''" 
Provision  made  for  her  by  the  Testator's  Will,    or,  jy^^^ 
whether  she  must  be  put  to  an  Election.  Trusty  as  to  a 

certain  Freehold 
Message,  for  Testato/s  Wife  for  Life,  if  she  should  so  long  continue  his  JVidow, 
and  the  Trustees  to  furnish  the  same,  and  his  Plate,  Linen,  SfC,  for  her  absolute 
use  and  benefit ;  and  out  of  the  Rents,  Income,  and  annual  Profits  of  his,  Testatof^s, 
real  and'personal  Estate,  to  pay  her  an  Annuity  of  \oo  I.  for  her  Life ;  and  in  case 
she  should  be  enseintiriM  any  Child,  a  further  Annuity  of  (joL  during  the  minority 
of  such  Child,  for  its  Maintenance;,  and  if  the  Child  should  be  a  Son,  and  attain 
tiventy-one,  he  gave  a  certain  Farm  to  him  and  his  Heirs,  subject  to  the  Annuity 
of  100  L  which  xoas  thereafter  to  be  an  exclusive  Charge  upon  such  Farm.  If  the 
Child  proved  to  be  a  Daughter,  she  to  have  an  Annuity  of  lOO  I.  for  her  Life,  and 
after  her  decease,  9,000  /.  to  be  raised  and  paid  to  her  Children ;  and  upon  further 
Trust,  to  pay  to  Ids  Daughter  N.  V.  an  Annuity  of  lOoL  for  her  life,  and  to 
permit  her  to  use,  occupy  and  enjoy  a  certain  Messuage  for  her  lAfe ;  and  after  her 
decease,  to  raise  2,000 1  for  her  Children ;  and  after  giving  Legacies  to  his  other 
Children,  the  Testator  gave  the  Residue  of  his  real  and  personal  Estate  amongst 
his  Children,  and  gave  the  usual  Power  of  Sale  to  his  Trustees.  Held^  that  the 
Wife  claiming  Dower,  must  be  put  to  an  Election. 

u 
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John  Brain,  by  his  Will,  after  directing  that  all 
his  Debts,  testamentary  and  funeral  Expenses,  should 
be  paid,  devised  unto  his  Daughter  Nancy  Veal,  and 
seven  others,  persons  named  in  his  Will,  their  Heirs, 
Executors,  Administrators  and  Assigns,  all  his  Free- 
hold Mes&uages,  Lands,  Tenements  and  Hereditaments 
in  the  Parish  of  Portsea,  and  all  other  his  real  Estate, 
whatsoever  and  wheresoever,  with  the  Appurtenances ; 
and  also  all  his  Goods,  Chattels,  Money,  Securities  for 
Money,  Effects  and  Personal  Estate,  of  what  nature 
or  kind  soever,  to  hold  the  same  unto  and  to  the  use 
of  the  said  N.  F,  and  the  seven  other  persons  named 
the  Will,  their  Heirs,  Executors,  Administrators  and  As- 
signs (according  to  the  several  natures  and  qualities  of 
the  same  Premises  respectively),  upon  Trust,  as  to  Free- 
hold Messuages  and  Hereditaments  in  Brunswick  Row, 
in  Portsea  aforesaid,  for  his  Wife  Mary-Ann  Brain, 
during  her  life  (if  she  should  so  long  continue  his 
Widow)  and  out  of  his  Personal  Estate  to  furnish  the 
same  Messuage  with  such  Furniture  as  his  Trustees 
should  in  their  discretion  think  proper,  together  with 
his  plate,  linen  and  china,  for  the  absolute  use  of  his 
said  Wife ;  and  upon  further  Trust,  out  of  the  rents, 
profits,  and  annual  Income  of  his  real  and  personal 
Estate,  to  pay  unto  his  Wife  an  Annuity  of  one  hundred 
pounds  for  her  Life  (if  she  should  so  long  continue  his 
Widow);  and  in  case  she  should  be  ensient  with  any 
Child  at  the  time  of  his  decease,  then  upon  Trust  to 
pay  her  a  further  Annuity  of  fifty  pounds  during  the 
minority  of  such  Child,  to  be  applied  for  his  or  her 
maintenance  and  education ;  and  in  case  the  same  Child 
should  be  a  Son,  and  should  live  to  attain  the  age  of 
twenty-one  years,  then  from  that  period  as  to  and  con- 
fining his  Messuages^  Farm^  Lands  and  Hereditaments 
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in  the  Parish  of  Portsea  aforesaid^  in  the  occupation  of 
Mr.  Green,  and  his  Daughter  the  said  Nancy  Veal,  upon 
Trust  for  such  Son,  his  Heirs  and  Assigns  for  ever, 
(subject  nevertheless  to  the  payment  of  the  said  Annuity 
or  yearly  Sum  of  lOoL  to  be  paid  to  his  Wife  during 
her  widowhood  as  aforesaid,  which  should  thenceforth 
be  charged  exclusively  upon  the  same  Premises) ;  but 
in  case  such  Child  should  be  a  Daughter,  then,  upon 
Trust,  to  pay  to  her  one  clear  Annuity  of  lOo/.  for  her 
Life,  and  after  her  decease,  to  raise  the  Sum  of  aooo2. 
and  pay  the  same  unto  and  amongst  all  and  eveiy  her 
Child  and  Children,  when  and  as  they  severaUy  should 
attain  their  respective  ages  of  twenty-one  years,  in 
equal  shares  and  proportions  as  Tenants  in  common : 
And  upon  further  Trust,  to  pay  unto  his  Daughter 
Nancy  Veal  an  Annuity  of  lOoL  for  her  life ;  and  also 
to  pennit  and  suffer  her  to  use,  occupy  and  enjoy  his 
Freehold  Messuage,  Garden  and  Hereditaments  at 
JBuckland,  in  the  Parish  of  Portsea  aforesaid,  for  her 
life,  and  from  and  after  her  decease,  upon  Trust,  to 
raise  the  sum  of  2,000/.  and  pay  the  same  unto  and 
amongst  all  and  every  the  Child  and  Children  of  his 
said  Daughter  Nancy,  when  they  should  respectively 
attain  the  age  of  twenty-one  years,  in  equal  shares  and 
proportions  as  Tenants  in  common.  And  after  giving 
some  other  Legacies,  the  Will  proceeded  thus : — *^  And 
as  to  and  concerning  all  the  rest,  residue  and  remainder 
of  my  real  and  personal  Estate  whatsoever  and  where- 
soever, and  also  as  to  such  part  and  parts  whereof  no 
flibsolute  disposition  is  heretofore  made  (subject  and 
without  prejudice  to  the  Trusts  hereiiudter  declared 
thereof,  according  to  the  several  natures  and  qualities 
thereof)  upon  Trust,  for  and  for  the  benefit  of  any 
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.     ^^^9-    .      Child  that  my  said  Wife  may  be  ensient  with  at  the 

^  _  time  of  my  decease^  and  of  my  said  five  Daughters  the 

and  others       ®*^*^  Nancy  Veal,  Sally  Hopkins,  Sophia  Brain,  Mary 

V.  Best,   and  Matilda  Burgess,  their  Heirs,  Executors, 

M.  A.  Brain  Administrators  and  Assigns,  to  be  equally  divided 
and  others,  between  them  as  Tenants  in  Common/'  The  Testator 
then  empowered  his  Trustees  to  sell  his  Freehold  Mes- 
suages, Farms  and  Hereditaments  and  all  other  his 
real  Estate,  and  also  his  said  personal  Estate  and 
Effects ;  and  to  collect  the  Monies  due  to  him  at  his 
death,  and  to  lay  out  and  invest  the  same,  and  also 
all  the  Monies  which  should  be  raised  by  the  sale  of 
his  said  Trust  Estates,  at  Interest,  in  or  upon  any  of 
the  Government  or  Parliamentary  Stocks  or  Funds  of 
Great  Britain,  or  upon  real  Securities  in  England 
or  Wales ;  and  authorized  them  to  change  and  vary  the 
Stocks,  Funds  and  Securities  in  or  upon  which  the  same 
or  any  part  thereof  should  be  invested,  and  to*  stand  and 
be  possessed  of  the  same  Monies,  Stocks,  Funds  and 
Securities,  upon  the  Trusts,  and  for  the  ends,  intents, 
and  purposes  before  declared  concerning  his  said  Es- 
tates and  Effects,  and  directed  that  the  several  Annuities 
given  by  his  Will  should  be  paid  half-yearly,  together 
with  a  proportionate  part  of  the  same,  up  to  the  time 
of  the  determination  thereof  respectively. 

Mr.  Hart  for  the  Plaintifis,   the    Executors   aad 
Trustees. 

Mr.  Bell,  Mr.   Wetherell  and  Mr.  Shadwell,  for  the 
Defendant,  the  Widow : — 

This  is  not  a  Case  in  which  the  Widow  ought  to  be 
put  to  her  Election.    For  that  purpose  it  must  be  clear 
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Chat  the  provision  made  for  her  by  her  Husband's  Will 
was  meant  in  satisfaction  of  her  right  to  Dower ;  the 
giving  of  the  Houl^e,  of  an  Annuity  to  the  Wife,  out  of 
the  residue  of  his  Estate,  is  not  of  itself  sufficient  to 
bar  her  claim  to  Dower ;  French  v.  Davis  (m),  Greatorex 
V.  Caiy(n),  Strakan  v,  Sutton  (p).  To  disappoint  her 
legal  Claim,  the  Provision  in  the  Will  must  be  incon- 
sistent .with  the  Claim  of  Dower.  It  must  appear  there 
is  a  repugnancy ;  Greatorex  and  Cary  is  in  point.  Here 
the  Annuity  is  given  out  of  the  general  Estate,  both 
real  and  personal,  which  forms  a  stronger  Case  in 
favour  of  Dower. 
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Though  the  Plaintiff  could  not  insist  on  her  Thirds  of 
the  House  devised  to  the  Daughter,  as  that  would  be 
inconsistent  with  the  Daughters  use  of  the  House 
(supposing,  under  the  terms  of  the  gift,  she  were  bound 
to  Uve  in  it,  and  could  not  let  it)  still  the  Sheriff  in 
assigning  Dower  might  take  the  House  into  consider- 
ation, for  he  is  not  bound  to  assign  a  third  part  of  each 
individual  part  of  the  real  Estate.  If  there  be  Par- 
ceners of  two  Manors,  on  a  Writ  of  Partition,  each 
Manor  is  not  necessarily  divided,  but  the  Sheriff  may 
assign  one  Manor  to  one  Parcener,  and  the  other 
Manor  to  the  other.  So,  there  is  no  Case  where  it  is 
laid  down  that  a  Doweress  is  entitled  to  a  third  of  every 
particular  part  of  the  Estate ;  but  it  is  in  the  discretion 
of  the  Sheriff  what  part  of  the  Estate  he  will  assign. 
It  cannot  therefore  be  said  that  the  Bequest  of  die 
House  was  inconsistent  with  the  claim  of  Dower.  But, 
supposing  the  Devise  of  the  House  to  the  Daughter, 

(m)  2  Ves.  p.  572.  (0)  3  Vcs.  249. 

(n)  6  Ves.  615. 
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be  inconsistent  with  a  claim  of  Dower  out  of  the 
House,  that  only  disappoints  the  claim  pro  tanto 
and  does  not  prevent  the  claim  of  Dower  as  to  the 
rest  of  the  Estate.  It  may  show  an  intention  that 
she  should  not  claim  Dower  as  to  the  House,  but  no 
intention  that  she  should  not  claim  Dower  out  of  the 
rest  of  the  Estate.  In  BifTrdngham  v.  Kirwan(p),  Lord 
Redesdale  held,  that  a  Wife  was  entitled  to  a  House 
and  Land  devised  to  her  by  her  Husband,  paying  a 
trifling  rent,  and  might  yet  claim  Dower  out  of  the 
residue  of  his  Estate,  which  he  had  devised  to  others 
In  that  Case  the  legal  Estate  was  in  Trustees.  So,  in 
Lord  Dorchester  v.  Effingham  (q\  a  Widow  was  held 
not  to  be  put  to  her  Election  by  a  Devise  to  her  for 
life  in  a  Mansion  House  and  fifty  Acres  held  with  it, 
being  part  of  the  same  Estate  out  of  which  she  claimed 
Dower.  Supposing  the  Gift  of  the  House  to  the 
Daughter  had  been  expressly  devised  free  from  all 
claims  of  Dower,  the  Wife  would  have  been  entitled 
to  claim  Dower  out  of  the  rest  of  the  Estate.  Wher-* 
ever  a  Will  can  be  construed  so  as  to  be  consistent 
with  legal  rights,  it  must  be  so  construed. 

Mr.  Heald,  and  Mr.  Temple,  for  all  the  Defendants, 
except  the  Widow : — 

The  claim  of  Dower  is  inconsistent  with  the  Will 
and  it  is  apparent  from. the  Will  that  the  Testator 
meant  his  Widow  should  not  claim  Dower. 


The  Testator  directs  all  his  real  Estate  to  be  sold  by 
his  Trustees,  and  the  produce  applied  as  he  directs;  and 
in  case  his  Wife  should  be  enseint,  he  directs  that  the 

(p)  Sch.  &  Lefr.  444.  (y)  Coop.  319. 
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Annuity  shall  be  a  charge  only  on  his  real  Estate, 
and  in  that  event,  he  gives  his  Wife  lOoL  out  of  his 
real  Estate :  could  that  be  meant  out  of  two  thirds  of 
his  Estate  ?  Having  given  the  House  to  his  Daughter, 
that  part  of  the  Estate  is  not  to  contribute  to  the  pay- 
ment of  the  Annuity,  and  that  being  so,  the  charge 
being  upon  the  rest  of  the  Estate,  real  and  personal, 
must  be  considered  as  a  charge  on  a  particular  Estate, 
which  in  Wake  v.  TFiifte(r),  was  considered  as  putting 
the  Wife  to  her  election.  Gratorex  and  Cary  went 
farther  than  any  preceding  Case ;  and  to  give  the  Wife, 
in  this  Case,  Dower,  would  be  going  still  farther. 
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The  Vice-Chancellor  :— 

A  Wife  is  put  to  her  Election  on  the  same  principles 
as  a  Stranger  is.  To  put  the  Wife  to  an  Election  there 
must  be  a  clear  intention  to  exclude  her  from  Dower, 
either  express  or  implied;  and  such  an  intention  is 
not  to  be  implied  either  from  the  Gift  of  particular 
Messuages  and  Hereditaments  to  the  Wife  for  her  Life, 
or  from  the  Annuity  provided  for  her.  But  here  the 
Testator  directs  the  Trustees,  to  whom  he  devises  his 
Estate,  to  permit  his  Daughter  to  use,  occupy  and 
^enjoy  a  certain  Freehold  House  for  her  Life.  I  think 
the  Testator  contemplated  for  his  Daughter  the  per- 
sonal use,  occupation  and  enjoyment  of  this  House,  and 
such  personal  use,  occupation  and  enjoyment  is  incon- 
sistent with  the  Widow's  right  to  Dower  out  of  that 
House.  It  is  truly  said,  that  if  th^  Testator  had  ex- 
pressly declared  that  his  Daughter  should  enjoy  this 
House,  free  from  his  Widow's  right  of  Dower,  that  the 
Widow  would  still  have  been  dowable  out  of  the  rest 


(r)  3  Bro.  255. 
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1819.  of  his  Estate.    In  this  case^howeyer,  the  Gift  to  the 

Daughter  is,  by .  a  direction  to  the  Trustees;  to  permit 
her  to  use,  occupy  and  enjoy  this  House^  and  the  di- 
rection would  be  in  vain,  unless  he  had  previously 
given  such  an  Estate  to  the  Trustees  as  would  enable 
them  to  secure  by  their  permission  this  occupation  and 
enjoyment.  This  House  is  part  of  a  general  Devise 
to  the  Trustees  of  all  his  real  Estate,  and  the  Testator 
has  not  given  this  House  to  the  Tiiistees,  free  from 
the  Widow's  Dower,  unless  he  has  so  given  his  whole 
real  Estate.  I  think  the  Testator  has  shown  a  plain 
intent  that  the  Trustees  should  take  an  interest  in 
this  House  which  would  exclude  the  Widow's  Dower, 
and  the  same  intention  must  necessarily  be  applied  to 
the  whole  Estate  which  passes  by  the  same  Devise. 


Between  JAMES  ELLIS      -        -        -    Plaintiff; 

And 

JOSEPH  KING       -        -        -        .      Defendant. 
113d  February. 

J  Cause  being  A  RULE  having  been  entered  in  this  Cause  by  the  Plain- 

set  dawn,  and  a  ^ff^  to  pass  Publication  as  of  the  last  day  of  Michaelmas 

Subpana  to  hear  j,^^  ^       ^  q^j^^.  ^^  obtained,  21st  November  1818, 
Judgment  issued  ,^..         A^-rfci.-m  1  t%i,.       . 

before  PubUca-  ^^  ^^^  Petition  of  the  Plaintiff,  to  enlarge  Publication 

tion  had  passed,    until  the    ist  day  of  Hilary   Term  then  next.     By 

the  Subpcena  xoas  another  Order  i^  January  i8ig.  Publication  was,  at 

ordered  to  be       ^^  instance  of  the  Plaintiff,  further  enlarged  until  the 

quashed,  and  the  j^gt  day  of  Ililani  Term.     Notwithstanding  Publica- 

Cause  struck  out    .  -^     ,  ,  ,         ,  . 

of  the  Paper.       ^^^  ^*®  ^"^®  enlarged,  and  no  consent  was  given  to 


Jas.  Ellis 

V. 
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pass  Publication  before  the  last  day  of  Hilary  Term,     ^ ^^^9* 

the  Plaintiff  caused  the  Defendant  to  be  served  with  a 
Subpccna,  to  appear  on  the  8th  February,  to  hear  Judg- 
ment on  the  11th  February  next,  and  the  Cause  was        J.  King, 
set  down  for  hearing  before  the  Lord  Chancellor. 

Under  these  circumstances,  Mr.  J,  Martin  moved, 
on  behalf  of  the  Defendant,  that  the  Subpctna  to  hear 
Judgment  might  be  discharged,  and  the  Cause  struck 
out  of  the  Paper. 

Mr.  Wray,  contra. 

The  VicE'Chancellor: — 

In  this  Case,  the  Plaintiff,  after  having  obtained  an 
Order  to  enlarge  PubUcation,  and  before  the  time  for 
Publication  expired,  has  set  down  his  Cause.  This  is 
irregular.  A  Cause  cannot  regularly  be  set  down  before 
Publication,  without  a  special  Order,  which  is  some- 
times made  when  the  Defendant  enlarges  Publication, 
and  the  Plaintiff  is  not  prevented  from  setting  down 
his  Cause  in  the  mean  time. 

It  is  a  common  practice  to  enlarge  Publication  after 
Rules  for  passing  Publication  have  expired,  where  there 
have  been  no  Wit*^ esses  examined  on  either  side,  but 
that  practice  has  no  application  to  this  Case. 

Let  the  Subpoena  be  quashed,  and  the  Cause  be 
struck  out  of  the  Paper;  and  the  Plaintiff  must  pay 
the  Costs  of  this  Application. 
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In  re  BEECH. 

23d  February. 

Infant  Tnu'  An  Order  had  been  made^  under  the  Statute,  for  an 
tee  refusing  to  Infant  Trastee  to  convey.  He  refused  to  comply  with 
convey,  ajier  an  ^^^j^  q^^^  ^^  ^^  Girdlestone  now  moved  that  he 
Order  for   that      .  ,     -  ,       ,  ,  .  1  .  ^       «. 

tmrvose  anOrder  '^S'^^  ^^  ordered  to  convey  within  a  weeky  after  service 

was  made  that  he  ^pon  him  of  the  Order  to  convey,  or  show  Cause  why 

should  conx?ey  an  Attachment  should  not  go  against  him,   and  he 

•within  a  xveek  cited  ex  parte  Blythe  before  the  late  Vice  Chancellor  {s\ 

after  service ;  ^^^^^  ^^^j^  ^  Order  had  been  made. 

and  the  Court 

suggested,  that 

if  he  did  not  The  Vice-ChaNCELLOH  : — 

obey  that  Order       ^^  Attachment  is  not  the  proper  course  against  this 

''^^ST/^'a?   Infant,  who  is  not  a  Party  to  a  Cause.    Take  an  Order 

ommitment         ^^^  ^®  ^^  convey  within  a  week  after  service,  and  if 

wUess  cause,        ^^  ^^^^  ^^^  ^^^Y  ^^^  Order,  you  must  move  that  he 

stand  committed  unless  Cause. 

(*)  Sir  Thomas  Plumcr. 
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HARPER  and  others  v.  FAULDER. 

3<l&4thMkrchi 

The  Bill  stated,  that  in  and  previous  to  July  1810,        Tnuiees  in 

P.  W.  Porter  being,  or  pretending  to  be,  seised  of  a     '^    orauc 

_  .    °I,       *^    ,  .         ^  ,         '  „        -    35,000/.,  grant 

certain   Estate  m  Fee,   subject  only,  as  he  alleged,  QnAmuityse- 

and  as  the  Plaintiffs  believed  the  fact  to  be,  to  an  curedlyaTermof 
annual  Rent  Charge  of  400/.  payable  thereout  to  his  Fear«/or5,ooo/.^ 
Mother  H.  H.  Porter^  applied  to  the  Plaintiffs  and  to      ^^  ^^  ^^ 
Sir  Charles  J5/ic/:e  for  a  Loan  of  10,000/.,  and  to  secure  35,000/.,  and 
the  repayment  of  the  same,  with  Interest,   proposed  the  Title  Deeds 
that  he  and  his  Mother  would  execute  to  the  Plaintiffs  ^^'*  %f^'^ f 
and  Sir  Charles  Blicke  a  l^ortgage  of  the  said  Pre-  f^j^^^  make  a 
mises:^ — ^That  the  Money  was  advanced,  and  a  Mort-  Mortgage  wth- 
gage,  28th  July   1810,  by  way   of  Demise  for   one  outif^ormingthe 
thousand  years,  was  executed  between  P.  W.  Porter  Mortgagee  of 
of  the  ist  part,  H.  H.  Porter  ofthe  2nd  part,  and  Sir  '*^>'"''  ^««»»- 
C.  Blicke  of  the  3rd  part : — ^That  the  Mortgage  Money  ^^  ^^j      / 
was  not  paid  at  the  time  provided  by  the  Deed,  or  tant  was  not  post- 
since: — That    Sir    Charles    Blicke   died,    leaving  the  poned to  these- 
Plaintiffs  surviving,  who,  as  such  Survivors,  became  condlncum- 
entitled  to  receive  tBe  Money  due  on  the  Mortgage,  l>^^^^r  by  reason 

with  interest:— That  in  Hilary  Term  1815,  the  Plain-  ^^^^^^^^^^^^ 
.^  r  .  1^   c.      .n    T>f-i         t  1  ,*        retained  the 

tiffs,  together  with  Sir  C.  BltQkej  who  was  then  alive,  Title-Deeds- 

filed  a  Bill  against  Thomas  William  Plummer,  George 

Sidden,  James  White,  William  Scrape^  John  Bennett, 

Thomas  Hopper  and  Gabriel  Tahourdin,  who  claimed 

under  certain  Purchases  and  Encumbrances  from  P.  W. 

Porter  subsequent  to  the    Plaintiffs  Mortgage,   and 

against  P.  W.  Porter  and  H.  H.  Porter,  praying  an 

account  of  what  was  due  to  the  Plaintiffs,  and  that 
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the  Premises  might  be  sold,  and  the  proceeds  applied, 
first,  in  payment  of  the  Plaintiffs  demand,  together 
with  Costs,  and  then  in  satisfaction  of  the  other  En- 
cumbrances, according  to  their  priorities ;  and  that  all 
necessary  Parties  might  be  compelled  to  join  in  such 
Sale  ;  and  in  case  the  Court  shordd  be  of  opinion  that 
the  Plaintiffs  ivere  tibt  entitled  to  have  the  Money  due 
to  them  raised  by  Sale,  then  that  the  Defehdantt 
might  be  decreed  to  pay  the  Plaintiffs  demand  by  a 
day  to  be  named,  or  to  stand  foreclosed : — ^That  the 
Defendants  admitted  there  were  no  other  Encumbrances 
biit  those  of  the  Plaintiff  and  the  Defendants  : — That 
the  Answers  "were  te^lied  to,  and  the  Cause  set  down 
to  be  heard : — ^That  since  such  Proceedinjgs,  Margaret 
Faulder,  of,  &c.  the  Widow  of  John  Faulder,  imd  James 
White  and  Richard  Barker,  as  the  personal  Represen- 
tatives of  Robert  Faulder,  set  up  a  claim  in  prejudice  of 
the  Plaintiffs  Mortgage,  of  a  Rent  Charge,  alleged  to 
have  been  granted  to  the  said  Robert  Faulder,  secured 
up6h  the  Premises  in  the  year  1808,  for  a  term  6f 
ninety-nine  years,  determinable  upon  the  death  of  the 
Survivor  of  three  Persons  : — That  the  l)eed  securing  the 
same,  bearing  date  September  180^,  andmiade  betwfeto 
P.  P.  W.  Porter,  Father  of  the  said  P.  W.  Porter,  who 
it  was  alleged  had  a  Life  Interest  in  the  Premises,  of 
the  1st  part,  the  said  P.  W.  Porter  of  the  2nd  part ;  and 
Peter  Tahourdin,  and  tlie  Defendant,  Gabriel  Tdhour^ 
din,  alleged  to  have  been  Trustees  of  the  legal  Estate, 
of  the  3rd  part;  and  Peter  Tahourdin  and  'Gabriel 
Tabourdin,  in  pursuance  of  the  Trusts  reposed  in  them 
by  an  Indenture  7  May  1808,  at  the  request  and  by 
the  direction  of  P.  P.  W.  Porter  and  P.  W.  Porter, 
demised  to  Richard  Barker,  his 'Executors,  &c.'fh^ 
Premises  for  a  term  of  one  thousand  years,  for  securing 


payment  qf  the  Annuity  : — ^Thfit  ;th^  Plaintifi^  and  the 
saifl  Sir  R.  Blicke  had  .not>  when  ,they  adi^ced  the 
io/)Ooi.  to  P.  W.  Porter,  or  on  ,th^  execution  qf  the 
i^oftga^^e^  ftny  knqwledge^   notiqe,  or  mfoi^^iatipn  of 
4lie  alleged  Indenture,  or  that  Faulder  had  adya^ced 
,auy  Money  .oa  the  Security  of  the  Premisesi  nor  h^d 
.a^y  notice  ,thei^of  .until  long  after  ij^e  filing  of  t^e 
before-menti^nQd  Bip,  or  until  the  Cause  wa^  at  Issue. 
The  Bill  then  charged^  .that  if  the  Deed  bore  date  as 
alleged^  it  wfM,  \n  Equity^  void  as  againfft  the  Plaintiffs, 
and  ouglft  i;o.))e  postponed  to  their  ^ec)irity,  and  th^t 
bj^sides  the  .want  of  .notice  to  the  Plaintiffi,  the  said 
Jtobert  Faulder  peroptted  all  the  Title  ^eeds  relating 
to  the  .Estate  coiji^pri^ed  in  the  PlaintiS  Mortgage, 
and  nppn  .wl^ich  tl^e  Annuity  was  alleged  to  be  secured, 
.to  remain,  notwithstanding. the  grant  of  the  Annuity,  ia 
the  hands  of  P.  W.  Porter,  or  of  the  said  P.eter  fm^i 
G.  Tahourdin  his  Trustees,  who  joined  in  executing 
,tbe  Annuity  Deed^  so  that  the  said  P.  TT.Por/er  and 
,^s  Trustees  were  enabled  fira^udul£xitly;to,hold  the  ^a^d 
P.  W.  Porter  out  to  the  world  as  the  absolute  Own^r 
of  the  Premises,,  and  to  impose  himsejf  as  j^uch  ijipoA 
others,  by  the  production  of  the  Ti]Ie  f^e^ ds.    Tt^e 
Bill  furthi^r  charged,  that. fraud  had  be^  pi;^9^?.^d 
,upon  them  and  the  said  Sir  C.  ,Blicffe  by, the  ^sa^ 
Jr.  W.  Porter  and  his  Trustees,  .upon,  the  occasion^  ff 
^ihe  said  ^rtgage,  and  that  they  repeatedly  assur^ 
^Plaintiffs  and  the^sa^d.Sir  C  Blicke  that. there  w^.no 
£nc\unbr^nce  affecting  tljue  Premises,  nor  any  men- 
tioned in  the  Abstract  of  Title;  and  that  on  adv^ciqg 
ti|ie  10,000/.  ajl  tj^e  Title  ,Dee4s  iir^re  produced  to  the 
Plaii^tiff  and  Sir  C.  Bikke,  or  their  Solicitor,  as  ^vi- 
d^l^ce.of.a^,a,bs9lute  Title,  and  were^  togejtl^i^er  with  tl)e 
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Abstract,  submitted  to  Counsel,  who  advised  ibAt 
P.  W.  Porter  had  an  absolute  Title  to  the  mortgaged 
Premises,  subject  only  to  the  Jointure  to  his  Mother: 
— And  that  on  the  Execution  of  the  Mortgage,  P.  W, 
Porter  delivered  up  the  Title  Deeds  to  the  Plaintiffs 
and  Sir  C.  Blicke,  and  that  no  trace  of  the  Grant  or 
the  Annuity  was  discoverable  by  the  Deeds.  The 
Prayer  of  the  Bill  was,  that  the  Grant  of  the  Annuity 
or  Rent  Charge  to  Robert  Faulder  might  be  declared 
fraudulent,  and  void  as  against  the  Plaintiffs,  and  that 
the  same  ought  to  be  postponed  to  the  Plaintiffs  Mort- 
gage ;  and  that  the  Plaintiffs  might  have  the  same  relief 
against  the  Defendants  as  if  they  had  been  made 
t^arties  to  the  Plaintiffs  original  Bill,  and  have  the  same 
Relief  as  if  the  Grant  of  the  Annuity  and  Rent  Charge 
had  been  subsequent  to  the  Plaintiffs  Security;  and 
for  an  Injunction. 

The  Answer  of  the  Defendants  stated,  that  they  did 
not  know  whether  Robert  Faulder  did,  or  not,  permit  all 
the  Title  Deeds  relating  to  the  Estate  to  remain,  not- 
withstanding the  Grant  of  the  said  Annuity,  in  the 
hands  of  P.  W.  Porter,  or  said  Peter  and  Gabriel 
Tahourdin  his  Trustees,  without  requiring  the  same  to 
be  delivered  up ;  and  that  they  believed  that  P.  and 
G.  Tahourdin  had  the  Title  Deeds  in  their  possession, 
and  that  they  were  and  acted  as  the  Attorneys  of 
Robert  Faulder  in  respect  of  the  Annuity  or  Rent 
Charge,  and  that  Robert  Faulder  required  them  to  do 
all  necessary  acts  for  the  Grant  of  the  said  Rent  Charge 
or  Annuity,  and  required  the  Title  Deeds  should  be 
secured  for  his  benefit ;  and  that  the  Title  Deeds  were 
not  delivered  to  Robert  Faulder,  but  were  retained  by 
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said  P.  and  G.  Tahourdin  for  the  benefit  and  as 
Trustees  thereof^  as  well  for  the  said  Robert  Faulder  in 
respect  of  his  Encumbrance,  as  of  the  said  P.  P.  W, 
Porter  and  P.  W.  Porter,  and  the  other  Persons  in- 
terested in  the  said  Estate ;  and  they  believe  that  tlie 
Deeds  were  not  delivered  to  the  said  Robert  Faulder, 
or  to  Barker  his  Trustee  of  said  term  of  one  thousand 
years,  because  there  were  various  other  Trusts  to  be 
executed  by  the  said  P.  and  G.  Tahourdin  respecting 
the  said  Estate ;  and' they  were  retained  to  enable  them 
to  execute  the  Trusta' relating  to  the  said  Estates,  or 
in  the  faith  that  in  any  subsequent  Encumbrance  made 
by  them  notice  of  the  Rent  Charge  or  Annuity  would 
be  given,  and  that  they  would  not  part  with  the  Deeds 
without  the  consent  of  the  said  Robert  Faulder  \  and 
the  Defendants  submitted  that  it  was  a  fraud  upon 
Robert  Faulder  to  deliver  up  the  Deeds  to  the  Plaintiffs  \ 
and  that  Barker  has  the  legal  Estate  in  the  Premises 
for  the  remainder  of  the  term  of  one  thousand  years, 
as  Trustee,  for  the  purpose  of  securing  the  Annuity  or 
Rent  Charge  of  600/.  a  year ;  and  that  Robert  Faulder, 
as  a  fair  Purchaser  for  a  valuable  Consideration,  was 
entitled,  and  that  his  Representatives  are  entitied  to 
the  benefit  of  the  Annuity  or  Rent  Charge,  in  preference 
or  priority  to  the  Plaintiffs. 

Mr.  Hart,  Mr.  Home,  and  Mr.  Treslove,  for  the 
Plaintifis : — 
Faulder,  by  suffering  the  Title  Deeds  to  be  out  of 
his  possession,  enabled  Porter  and  his  Trustees  to 
commit  a  fraud  upon  the  Plaintiffs,  whose  Security  is 
therefore  entitled  to  priority  and  preference.  The 
Cases  on  the  subject  are  rather  negative  than  afBrma-* 
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tive.  The  Thatched  House  Case,  Peter  ▼.  Russell  (U% 
U  the  leading  Case,  this  Csl^^  stowd,  thtd  sc  M6H* 
gag^e  stifilbrihg  l)6eds  to  be  out  of  his  hstiids^  inucrt 
exctdpate  hmidelfi  and  show  a  goad  reason  for  pei^ 
mitting  it.  In  Penner  v.  Jemtheftf  mentioned  in  iht 
note  id  TourU  V.  Rand{x),  the  not^  is  not  accilrai^. 
Vtom,  ihe  l>e^(ft  it  ap|ieared  that  Jtmnuett  obtained 
irbTii  the  Cbrporation  of  Kingston,  on  some  pretencd, 
iMo  Grants  of  the  same  purport,  and  by  that  inkzitk 
t^as  enabled  id  practii^e  d  fraud,  by  raising  Mon#y 
oh  ^ach  Oraht  In  titatis  f.  Bitknetl  {y)y  the  present 
doctrine  bii  the  subject  li  td  be  found.  The  tjoVd 
ChdAcetlor  uiere  sa^s,  ^'  Ihe  meire  cifciiithstiLndfe'  of 
paftiiig  with  the  Titk  liuAs,  tihleSii  th^re  is  fraud, 
cohcfeahiient,  br  soine  such  ^urj^o&e,  or  gome  coiicur- 
i'eiibe  iii  isuch  purpose,  oi*  that  groiis  negligence,  th&l 
amounts  to  evidence  of  a  JPrauduleh't  ihlehtiOii,  ii  hot 
of  itself  a  sufficient  ground  tb  postpone  ttiii  Mfst  Mbirt- 
gagee."  Mere  negligence,  thefefolre,  in  |)arting  with 
title  Seeds  does  hot  amount  to  frauct,  but  iii  this 
Case  there  is  gross  negligence,  tf  A  Mortgage^  does 
hot  take  the  Title  Dleeds  tiiat  is  gross  negligence  in 
him.  T^heh  a  tleht  Charge  is  granted,  It  is  usual  to 
have  me  iTitle  Deeds  aepositied  in  the  hsytids  of  some 
third  Person.  There  is  no  difference  betweeh  a  Mbfi- 
gage  and  a  Rent  Charge,  in  regard  to  the  possession 
of  Title  Deeds,  in  both  Cases  they  ougtit  to  be  taken. 
Substantially,  this  is  a  Mortgage ;  and  not  taking  the 
Title  I^eeds  amounts  to  crdssa  negligehtid  ih  FauiSer. 
if  he  had  taken  the  Title  Deeds,  or  bkd  an  JEh^ree- 


(tf)  1  £qrAbr.  3S1. 
(3t)  ft  bro.  c.  65ft,  and  m  k 
Koteto  1  Fonbl.  1(^5^  Edit  k. 


(y)  6  V».  1 W. 
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ment  on  the  Trust,  Deed  of  the  SecuTity  granted 
to  him, .  no  fraud  could  have  been  committed.  A  Judg- 
ment, as  an  additional  Security,  was  acknowledged ; 
but  this  Judgment  was  not  docquetted.  If  it  had, 
it  would  have  led  the  Plaintiffs  to  inquiry.  It  shows 
the  secrecy  with  which  this  transaction  was  accom- 
panied. 

In  Petmer  v.  Jemmett  the  Mortgagee  thought  he 
had  all  the  Title  Deeds,  therefore  it  was  no  fraud  in 
him  suffering  some,  by  mistake,  to  remain  with  the 
Mortgagor. 

Mr.  Bell  md  Mr.  Roupell  for  the  Defendant:— 

Let  us  first  consider  the  liaw  on  this  subject,  and 
then  apply  it  to  this  Case. 

In  no  Case,  except  in  Croodtitle  v.  Morgan  (z),  was  it 
ever  held  that  merely  leaving  Title  Deeds  in  the  hands 
of  the  Mortgagor  founts  to  a  fraud.  The  Bill  does 
not  charge  any  fraudulent  intent  in  Faulder ;  no  fraud 
is  charged,  6ut  what  arises  from  not  taking  possession 
of  the  Title  Deeds.  The  Rule  laid  down  in  Evans  v. 
Bicknell  is  the  true  Rule ;  and  according  to  that  Rule 
there  must  be  fraud  intended,  or  gross  negligence, 
Tlumb  y.  Fluit  (a)  shows  there  must  be  fraud ;  mere 
negligence  gives  no  preference.  In  a  bankrupt  Petition, 
which  was  heard  29  July  l8o2,  the  Lord  Chancellor 
said,  '^  there  is  no  Case  in  which  it  has  ever  been 
held  that  the  mere  circumstance  of  a  first  Mortgagee 
not  taking  the  Title  Deeds  will  entitle  the  second  Mort- 
gagee, who  has  got  the  Deeds,  to  file  a  Bill  in  Equity 
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to  obtain  a  preference,  and  the  position  of  Mr.  J.  BuUer 
in  Goodtitle  v.  Morgan  was  denied  to  be  law  "  (b).  Id 
Plumb  ▼.  Fhiit  (c),  it  waa^  after  much  deliberation,  deter- 
mined, that  merely  leaving  of  the  Title  Deeds  in  the  pos- 
session of  the  Mortgagor  was  not  of  itself  a  sufficient 
ground  to  postpone  the  first  Mortgagee.  The  last  Case 
on  the  subject  is  Bamett  ▼•  Weston  (d),  in  which,  upon 
its  being  objected  in  favour  of  a  second  Mortgagee, 
that  the  first  Mortgagee  had  not  taken  possession  of 
the  Title  Deeds,  the  late  Master  of  the  Balk,  Sir 
WiUiam  Grants  said,  ''that  the  old  Cases  for  post- 
poning a  first  Mortgagee  under  those  circumstances, 
unless  a  Case  of  fraud  could  be  made  out,  had  been 
shaken;"  upon  which  the  point  was  given  up.  If 
therefore,  this  were  the  case  of  a  Mortgagee  in  Fee, 
the  mere  circumstance  of  the  Mortgagor  leaving  the. 
Deeds  in  the  hands  of  the  Mortgagee,  would  not  give 
a  preference  to  a  second  l^Iortgagor.  But  this  is  a 
inuch  stronger  Case ;  for  here  the  Money  raised  by  the 
Annuity  and  Rent  Charge  to  Faulder,  was  raised  in 
part  execution  of  a  Trust,  by  which  the  Trustees,  the 
Tahourdins,  were  to  raise  a  much  larger  Sum ;  and  it 
was  absolutely  necessary  that  the  Tide  Deeds  should 
remain  in  their  hands,  to  enable  them  to  raise  the 
remainder  of  the  Money  in  pursuance  of  their  Trust; 
and  Faulder  covid  not  insist  on  having  the  Title  Deeds. 
There  were  also  Charges  on  the  Estate  prior  to  Faulder's 
Charge,  and  the  Trustees  were  bound  to  retain  the 
Deeds  as  a  Security  for  those  Charges.  These  Trusts 
were  created  by  Deeds  of  the  6  &  7  May  1808,  whereby 

.    {b)  This  Note  was  cited  by         (c)  a  Anstr.  432, 
Mr.  Bell  from  a  MS.  note  of 
his,  on  the  Case  of  Goodtitle         (<0  ^2  Ves.  133. 
V.  Morgan^ 
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P.  P.  W.  Porter  being  Tenant  for  life,  and  P.  WaUh 
Porter  his  Son,  Tenant  in  Tail,  subject  to  a  Rent. 
Charge  of  400/.  to  Harriet  H.  Porter,  the  Wife  of 
P.  P.  Walsh  Porter,  to  take  effect  upon  his  decease, 
and  to  5,000 7.  for  the  Portions  of  the  younger  Children 
of  the  i^aid  P.  P.  Walsh  Porter  and  Wife,  conveyed 
the  Estate  to  a  Tenant  to  the  Precipe,  for  suffering  a 
Recovery,  which  was  declared  to  enure  to  the  use  of 
Peter  Tahourdin  and  Gabriel  lahourdin  and  their  Heirs, 
upon  Trust,  by  Sale  or  Mortgage  of  a  sufficient  part 
to  raise  35,000/.  and  pay  the  same  to  P;  P.  Walsh 
Porter,  his  Executors,  &c.  And  to  pay  an  Annuity  of 
..«•/.  to  said  P.  W.  Porter,  during  the  joint  Lives  of 
himself  and  Father,  and,  subject  thereto,  in  Trust  for 
P.  P.  W.  Porter  forliife,  and  to  indemnify  Purchasers 
and  Mortgagees  against  the  Rent  Charge  of  400/. 
payable  to  H.  H.  Porter,  and  the  5,000  /.  Portions  for 
younger  Children :  And  after  the  death  of  P.  P.  W. 
Porter,  to  raise  and  pay  said  400/.  a  year,  and  5,000/. 
And  as  to  the  Residue  of  the  Estate,  in  Trust  for 
said  P.  W.  Porter  in  Fee.  The  Trustees  therefore 
could  not  deliver  up  the  Deeds  without  a  breach  of 
Trust,  but  if  they  could,  and  Faulder  was  entitled  to 
call  for  the  Deeds,  his  negligence  in  that  respect  would 
not  give  a  preference  to  a  subsequent  Encumbrancer, 
no  intentional  fraud  being  practised  or  attributed  to 
him. 
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Mr,  Hart  in  reply : — 

Supposing  Faulder  was  not  entitled  to  tl^e  possession 
of  the  Tide  Deeds,  he  hath  still  a  right  to  insist  that 
they  shoidd  be  impounded  in  the  hands  of  a  third 
Person  for  bis  Security;  and  by  not  insisting  on  that. 
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be  enabled  Aq  Parties  1k>  ooiamt  a  fraud  bn  tbe 
Phintii: 

Tbe  ViG£^CHANCBiiLom:-« 
I  am  not  in  this  Otoe  called  upon  to  decide  the  gene- 
ral Quegtiona  which  have  been  argtied.  If  a  prior 
Bncumbrancer  is  to  he  postponed  simply  for  leaviog 
the  Title  Deeds  in  the  hands  of  the  Mortgagor^  which 
is  a  Proposition  very  difficult  to  be  maintaii^d  at  thia 
day,  either  upon  Authority  or  Principle,  such  a  Poc^ 
trine  could  poly  be  applied  lA  Ca^a  where  the  Posses*- 
sion  of  the  Title  Deeds  were  leg^ly  incident  tp  the 
Estate  of  the  first  Encumbrancer,  and  where  it  oiigbtbe 
said  that  he  had  failed  to  use  reasQasble  diligence  foir 
his  own  Protection,  In  this  Case,  the  Trustees,  with 
whom  Mr.  Faulder  dealt,  held  the  Estate,  first,  upoa 
Trust  to  raise  a  Sum  of  35,0!Oo/,,  and  next,  upon  Tcuat 
to  indenmify  the  Lenders  of  the  86/>oo  /.  against  a  llwat. 
Chivge  of  40o/.ayearto  the  Widow  of  P.  P.  Walsh 
Porter,  and  iigainst  a  Portion  of  5,000/.  payable  to  fhe 
younger  ChiWr«P  pf  Mr.  W^oM  Porter. 

Mr.  FauUer'B  Annuity  was  purchased  fcMr  5,000/., 
being  pert  of  the  35,000 /.to  be  raised  by  the  Trusteisa, 
and  was  eecured  in  the  nsual  maimer  by  a  tenp  of 
Years*  Not  only  the  Possession  of  the  Title  Deeds  wna 
not  legally  incident  to  his  Estate,  nor  was  he  required 
upon  the  principle  of  reasonable  diligence  to  have  stipu- 
lated for  the  Possession  of  them,  but  it  would  have 
been  a  breach  of  Tm$i  on  the  part  of  tbe  Trustees  to 
have  gfwfsa  .to  ox^  ^wmbnmcer  ^ttiose  InsibruMwiite 
iKbpdi  they  w^Ec  J^und  tQ  Jkeep  lor  4iie  comm^^ 
of  atf  ihe  P^«;soilB  ad^MOWg  ICmey  Jipon  idie  .CDedit 
of  their  Trust. 


If,  therefore,  I  could  adopt  in  any  Case  the  argu- 
ments which  hare  been  u^d  on  the  part  of  the  Plain- 
tifis,  they  would  form  no  ground  in  this  Case  for  post- 
poning Mr.  Faulder^s  Annuity. 

fill!  dismissed  againstthe  Representatives  of  Faulder^ 
with  Costs. 
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18  March. 
A  Deed  creat- 


ESTCOURT  V.  KINGSCOTE. 

v/N,a  Bin  for  the  specific  performance  of  an  Agree- 
ment to  sell  an  Estate,  together  ivith  the  Tithes,  a 
.  .  reference  was  made  to  the  Master^  to  see  if  a  good 
^. ml^^M^ he  '^^^^  could  be  made.  The  Master  reported,  that  the 
prtwnfdfrvm  Plaintiff  could  not  make  a  good  Title  to  the  Tithes,  or 
pt^fmenttforiwo  prove  an  Exemption  from  the  Payment  of  such  Tithes. 
hmdredifear^of  To  this  Report  an  Exception  was  taken,  on  the  ground, 
aSmiiofMLin  a  ^hat  the  Master  ou^t  to  have  reported  that  the 
IkuofTUkes.  Plaintiff  could  make  a  good  Title  to  the  Tithes,  or 
prove  an  Exemption  from  the  Payment  of  such 
Tithes/* 

The  Living  was  a  Donative. 

Mr.  Bell,  Mr.  Wyatt,  and  Mr.  Trollope,  for  the 
Plaintiff:— 

On  the  part  of  the  Plaintiff  no  Deed  certainly  is 
produced  by  which  a  Real  Composition  was  created ; 
but  there  is  clear  Evidence,  for  two  hundred  years,  of 
the  payment  of  20/.  a  year  in  lieu  of  Tythes ;  and  from 
such  Evidence,  a  Deed  creating  the  Real  Composition 
must  be  presumed.  In  Drake  v.  Smith  (e),  where  an 
ecclesiastical  Survey  was  much  relied  on,  the  L.  Ch. 
Barm  says,  ''  It  is  said  that  the  ecclesiastical  Survey 
is  inconsistent  with  such  a  Modus  [the  Modus  set  up], 
and  certainly,  if  the  ecclesiastical  Survey  were  entitied 
to  any  degree  of  Credit,' I  should  incline  to  the  same 
opinion ;  but  I  have  had  eiqperience  enough  to  teach 
me,  that  no  great  reliance  is  to  be  placed  on  documents 
of  that  description.''  So,  also  in  Jee  v.  Hockley  (/),  the 
same  Judge  says,  *^  When  I  see  an  uniform  Money 

(e)  1  Daniel,  104.  [/)  4  Price,  87. 
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Paymenti  proved  to  have  been  constantly  paid  for  so 
many  years  (during  living  memory)^  I  cannot  take  upon 
myself  to  say,  that  Evidence  which  is  anterior  shall,  on 
that  Account  alone,  destroy  evidence  which  is  posterior 
in  point  of  time.*'  In  Lady  Dartmouth  v.  Roberts  (A), 
the  Court,  in  favour  of  uninterrupted  enjoyment  by  the 
perception  of  Hay  Tithe,  presumed  a  Severance. 

After  so  long  an  enjoyment  as  is  proved  in  this 
Case,  a  Deed  creating  a  real  Composition  must  be 
^  presiuned. 

Mr.  Heald,  Mr.  Sugden^  and  Mr.  Hasletoood,  on  the 
other  side,  were  stopped  by 

The  Vice  Chancellor: — 

There  is  no  Case  in  which  a  Composition  real  has 
been  presumed  from  the  mere  fact  of  pecuniary  Pay- 
ment alone.  If  such  a  Rule  were  adopted,  every  Pay- 
ment which  is  rank  as  a  Modus  might  be  established 
as  a  good  Composition  Real.  It  is  not  necessary  that 
the  Deed  creating  the  Composition  Real  should  be 
proved  by  direct  Evidence;  it  may  be  established  by 
presumptive  Evidence ;  but^  if  there  be  no  other  Evi- 
dence of  Composition  than  mere  Payment,  the  legal 
Inference  and  Presumption  is,  that  the  Composition 
originates '  without  Deed.  In  this  Case  the  Parson 
being  named  by  the  Owner,  it  is  no  matter  of  surprise 
that  the  pecuniary  Payment  has  prevailed  for  so  great  a 
length  of  time. 

Exception  overruled  (»). 


(h)  16  East,  834- 
'     (t)  Vide  Rolnnson  v.  Appk- 
ian^  3  Gwill.  1101 ;   Hcatk- 
cott  v.  Maimvaringf  3  Bro. 


C.  C.  317 ;  Sawhridge  v.  Bur- 
ton, s  Anstr.  372 ;  Betmett  v. 
SkefingtoHj  4  Price,  H3. 
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SOWARSBY  and  others,  v.  LACY. 
17th  March. 

^^^^r  ^^^^  SOWARSBY,  by  his  Will,  devised  certain 
/then  to  Trustees  ^P^  unto  his  Children,  "  the  same  to  be  sold  when 
to  sett  Landsy  #e  'Executors  fmd  Trustees  of  Ibis  my  last  Will  shall 
and  divide  the  ^^ee  proper  to  dispose  of  it ;  and  the  Money  arising  out 
Profits  among$il  ^f  ^^  ^^^  Lands  and  Tenements  to  be  equally  and 
T^  tl  ^^kn       "  SfCveraDy  divided  among  my  above-named  children." 

Infants^  enables 

the  Trustees  ^^  Lands  were  sold  by  Auction,  and  one  Richardson 

alone  to  give  the  Agent  of  the  DefendA^t  Lacy,  for  whpm  the 
effectwdB^ceipts  Purchase  was  made,  was  d^lared  the  highest  Bidder, 
toaFmxhaser.  at.flSio/.  and  signed  an  Agreement  for  the  Purchase. 
The  Purchaser  objected,  that  the  Plaintiffs,  tjie  Trus- 
tees, and  Executors,  had  no  Power  under  the  Will  to 
sell;  that  they  could  not  give  sufficient  Receipts  for 
the  Purchase-Money,  or  at  least  for  such  parts  of  tih^e 
purchased  Estate  as  would  belong  to  the  infant  Children 
of  the  Testator.  In  consequence  of  these  Objections, 
the  Bill  was  filed  Ugainst  the  Defendwt  for  a  specific 
Performance  of  the  Agreement,  to  which  Bill  theye 
was  a  general  Demuner  for  want  of  Equity. 

Mr.  Agar,  .and  Mr.  Sugden,  for  the  Defendant,  (jit^d 
Balfour  v.  Welland  (o);  Wamiford  v.  ThompsQn(b)'^ 
C9Ubberty..Bflkerif). 

(a)  ifi'Ves.  151.  Purch.  443,  5th  Edit,  where 

{fij  3'A''e».*5i3.  the  Cases  on  the  Subject  are 

(c)  "See  ISugd.   Vead.  and     considered. 
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Mr.  Preston,  and  Mr.  Duckworth,  in  support  of  the 
Bill,  were  stopped  by 

TheVlCB-CHANCELLOR: — 

It  is  plain  the  Testator  intended  that  the  Trustees 
should  have  an  immediate  Power  of  Sale.  'Some  of  the 
Children  were  Infents,  and  not  capable  of  signing 
receipts.  I  must  therefore  infer  that  'the  Testator 
meant  to  give  to  the  Trustees  the  power  to  «ign.Be- 
oeiptSy  being  an  Authority  necessary  for  the  execution 
of  his  declared  Purpose. — ^The  Demurrer  must  be  over- 
ruled. 


»M3 


uSig. 


SOWAKSBT 

and  othere. 
Lacy. 


HARRISON  V.  ARMTTAGR 

In  this  Case,  the  Plaintiff  insidttng  he  was  aParty'in 
%  Concern,  called  upon  the  Defendant'for  %xl  Account. 
The  Defendant,  by  his  Answer, -denied  the  Plaintiff -was 
a  Partner;  and  die  Defendant's  Comisel  insisted/- tbit 
^itopposing  there  was  a  Partnership,  a  Bill  will  not'tie 
hy  one  Partner  against  another  for- an  Account,  fudetis 
where  a  Dissolution  of  the  Pattnership  was  prayeJd'by 
^fhe  B31 ;  asfd  Jbrmouv.  Homfny  (a);  was  cited. 

The  Vice-chancellor,  in  this  Case,  thought  the  Evi- 
dence did  not  establish  a  Partnership,  but  was  deady 
of  opinion,  that  one  Partner  may -file  a  Bill  f^gainst 
another  for  an  Account,  since  it  was  the  only  Remedy 
he  had;  "and  said,  that  jPoi'imin  v.  Hontfray  applied  oidy 
to  a  Case  of  interim  Management,  which  would  not  be 
granted  unless  the  Bill  prayed  a  dissokition  of  the 
^PartnerslMp. 

ifl)  3  Vte.'&^Bea.  339 ;  and  see  Waters  ▼.'iTiyfor,  15  Ves.  lo. 


'One  'Partner 
fftayjlk  a  Bi& 
agaimt^his^Co' 
'Partner  for  an 
Account,  al- 
though he  does 
not  pray  hy  his 
Bill  aDissolution 
of  the  Partner- 
ship. 
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^^^  CASES  IN  CHANCERY. 

i8ig« 

SLADE  and  others^  v.  MILNER  and  others. 
t3d  March. 

Bequest  to  M.  ^  HIS  Bill  was  filed  by  Slade^  Farishj  Norton,  and 
&  of  2,000 1.  Allen,  Legatees  under  the  Will  of  Hester  Milner,  against 
^C^"^^  ^*'"^  ^^  5^«pAe»,  the  Executors  of  Hester  Milner, 
^ case  of  her  *"*^  against  the  respective  Children  of  the  several 
Death,  the  said  Plaintiffs ;  the  Question  being,  whether  the  Plaintiffs, 
8,000/.  Stock  the  Legatees,  were  entitled  absolutely  to  their  Legacies, 
shaU  then  be   .     or  whether  each  only  for  Life,  with  Remainder  to  their 

e^  divided     respective  ChUdren. 
oetxoeen  her 

Children,"  held,  Hester  Milner,  by  her  Will,  27th  July  1813,  among 
/^vtfur  at  the  other  specific  and  pecuniary  Legacies,  bequeathed  to 
Death  of  the  ^®  Plaintiff,  Margaretta  Slade,  Widow,  «,ooo/.  Bank 
Testator  took  four*per-Cent.  Annuities,  in  the  Words  following,  (that 
ahsokttely;  and  is  to  say)  ^'  I  give  and  bequeath  unto  Margaretta  Slade, 
that  the  words.  Widow,  2,000 /.  Stock  of  my  four-per-Cent. ;  and  in 
Death"  f  ^d  ^^®  ^^  her  Death,  the  said  2,000/.  Stock  shall  then 
to  her  Death  ^^  equally  divided  between  her  ChUdren."  And  she 
before  the  Tes-  thereby  bequeathed  unto  Plaintiff,  Hannah  Farish, 
tator.  2,000 1.  Bank  four-per-Cent.  Annuities,   and   100/.   a 

year  Bank  Long  Annuities,  in  the  Words  following; 
(thftt  is  to  say,)  '^  I  give  and  bequeath  unto  Hannah 
Farish,  two  thousand  Pounds  Stock,  of  my  four-per- 
Cent.:  I  also  give  and  bequeath  unto  her  my  one 
hundred  Pounds  a  year  Consolidated  Long  Annuties  ; 
and  in  case  of  her  Death,  the  said  two  thousand  Pounds 
Stock,  and  the  one  hundred  Pounds  a  year  Consoli- 
dated Long  Annuities,  shall  be  equally  divided  between 
her  Children.''  And  after  giving  some  other  Legacies, 
and  particularly  a  Legacy  to  Plaintiff,  Jeremiah  Norton, 
she  thereby  bequeathed  to  Plaintiff,  Ann  Norton,  two 
thousand  Pounds  Bank  three-per-Cent.  Reduced  An- 
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Mutiesy  IB  the  Words  following ;  (that  is  to  say,)  ^<  I 
give  and  bequeath  nnto  Ann  Norton,  his  Wife,  two 
ihoasftQd  Poonds  Stock  of  my  three-per-Cent.  Reduced 
Annuities ;  and  in  case  of  her  Decease,  the  said  two 
thousand  Pounds  Stock  shall  then  be  equally  divided 
between  her  Children."    And  she  thereby  bequeathed 
to  Plaintiff,  Gabriel  Allen,  one  thousand  Pounds  Bank 
three-per-Cent  Reduced  Annuities,  in  the  Words  follow- 
ing; (that  is  to  say,)  '^I  give  and  bequeath  unto 
Gabriel  Allen,  Senior,  one  thousand  Pounds  Stock  of 
my  three-per-Cent.  Reduced  Annuities ;  and  in  case  of 
his  Decease,  the  said  one  thousand  Pounds  Stock  shall 
then  be  equally  divided    between    his .  Widow    and 
Children."    And  the  said  Hester  Milner,  also,  by  her 
said  Will,  bequeathed  one  hundred  Pounds  to  Ann 
Jwobwn,  in  the  Words  and  Figures  following ;  (that  is 
to  say,)  ''I  give  and  bequeath  unto  Ann  Jacobson, 
Widow,  the  suloi  of  one  hundred  Pounds ;  and  in  case 
of  her  death,  the  said  one  hundred  Pounds  shall  be 
equally  divided  between  her  Children."    And  the  said 
Hester  Milner,  by  her  said  Will,  devised  her  residuary 
Estate  in  the  following  Words  "  My  Debts  discharged, 
and  Legacies  paid,  I  do  appoint  my  two  kinsmen, 
George  Milner,  of  Comberton,  and  James  Stephen,  of 
Great  Ormond  Street,  London,  with  my  Kinswoman, 
Hat^nah  Parish,  of  Cambridge,    to   be  my  residuary 
Legatees;  and  accordingly  I  do  then  give  and  bequeath 
unto  them  all  that  shall  then  remain  of  my  Property  in 
tho  Bank  of  England,  Copper  Company,  or  elsewhere, 
with  all  my  Money  and  Bank  Notes  which  shall  be 
found  in  my  House ;  and  also  my  Household  Furniture, 
Optical  Glasses,  Pictures,  Engravings,  and  China,  such 
only  excepted  as  are  assigned  unto  other  Persons  in 
tfaitf  Will.    It  is  also  my  Will,  that  in  case  these  my 
Vol.  IV.  .  i 
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residuary  Legatees,  George  Milner,  James  Stephen^  and 
Hannah  FarisA,  should  have  departed  this  life  befone 
me,  and  consequently,  before  this  WiU  takes  place,  it 
is  then  my  Wilt  that  the  aforesaid  residuum  of  my  Pro- 
perty in  the  Bank  of  England,  Copper  Company,  or 
elsewhere,  with  all  Money  and  Bank  Notes  found  in 
my  House,  and  every  other  Article,  as  specified  unto 
them,  shall  then  be  equally  divided  between  the  foHow-^ 
ing  Persons,  each  of  whom  are  my  Relations, '  the 
Children  of  James  Stephen,  the  Children  of  the  late 
William  Stephen,  and  the  Children  of  Hannah  Parish. 

When  the  Pleadings  were  opened,  the  Vice-Chancellor 
desired  to  hear  what  the  Defendants  had  to  urge  in 
opposition  to  the  BilL 

Mr.  Home,  and  Mr.  Garratt,  for  all  the  Defendant* 
except  the  Executors : — 

Taking  the  whole  of  the  Will  together,  it  is  apparent 
that  the  Legacies  claimed  by  the  Plaintiffs  were  intend- 
ed only  for  their  Lives ;  and  that  after  their  Deaths  the 
Principal  was  to  go  to  their  Children.  The  Terms  in 
which  the  Legacies  are  given,  and  the  Terms  of  the 
residuary  Clause,  evince  the  Intention.  From  the 
Terms  of  the  residuary  Clause,  it  appears,  that  when 
the  Testatrix  intended  to  make  a  Bequest  over  in  the 
event  of  the  Legatee  dying  before  her,  she  distinctly 
says  so ;  she  uses  the  Words,  "  should  have  departed' 
this  life  before  me,  and  consequently  before  this  Witt 
takes  place'';  and  therefor^  the  expressions  used  in 
the  Gift  of  the  Legacies  to  the  Plaintiffs  "  in  cas©  of 
her  Death,"  "  in  case  of  her  Decease,"  and,  "  in  case 
of  his  Decease,"  are  not  to  be  restricted  to  the  event 
of  tJie  Death  of  the  Legatee  ift  the  Life-time  of  the 
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Testatrix  but  it  was  thereby  meant  to  give  a  Life- 
Interest  to  the  Parents,  and  the  Principal  to  their 
Children.  They  cited  Billings  v.  Sandom  (a),  and 
Doughs  y.  Lord  Chalmer  (&). 

The  Vice-Chancellor  : — 

There  is  here,  first  an  absolute  Gift  to  the  Legatee, 
and  then  a  Gift  over  in  case  of  her  Death  to  her  Chil- 
dren. It  is  contended,  that  the  Legatee  takes  for  Life 
only,  and  that  the  Children  have  an  absolute  vested 
Interest,  to  take  effect  in  possession  at  all  events  at  her 
Death :  but  such  a  construction  is  against  the  force  of 
the  expressions  used.  The  Interest  of  the  Legt^tee  is 
not  limited  to  her  Life ;  and  *^  in  cade  of  her  Death'' 
imports  Contingency  or  Death,  which  may  or  not 
happen  before  another  event.  There  is  nothing  in  the 
odier  parts  of  the  Will  to  restrain  the  natuiied  sense  of 
the  Words  used.  That  in  the  residuary  GhHise  he  e9E^ 
pressly  gives  the  Residtie  over  to  other  Persons,  in  case 
the  first-named  residuary  Legatees  should  die  before 
him,  manifests  that  he  had  in  his  contemplatton  the 
possibility  that  Legatees  might  die  before  hira;  and- 
though  he  has  used  other  Words,  he  has  expressed  th^ 
same  Intention  with  respect  to  his  other  Legatees.  I' 
gtv^  to  A.  2,000  Z.,  but  in  case  of  her  Death,  then  to  her 
Children:  that  is,  in  case  of  her  Death,  so  as  not  td 
h^  capable  of  the  Legacy ;  her  Death  before  me,  then  to 
her  Children.  -4.,  therefore,  snrviving  the  Testator, 
takes  the  Legacy  absohitely  (c). 


M7 


1SI9. 


Slade 
aud  others, 

V. 

MlLtlEB 

and  otfaen. 


(a)  1  Bre.  C.  C.  3^3. 
(i)  a  Ves.  Jan.  501. 
(^  Viie  Twner  v.  Moore, 
6  Ves.  567 ;    Cambridge  v. 


Jbn«,  8  Ves.  13  ;  WeMtr  ir; 
HdU,  8  Ves.  410 ;  Omn^mtest 
v.  Btvan,  18  Ves.  291. 
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134  March, 
ssd  April. 

In  order  to 


GREENE  V.  GREENE. 


Thomas  GREENE,  by  Ws  WiU,  April  1801,  be- 
exempt  the  Per-  queathed  as  follows :  ^  In  the  first  place,  I  give  and 
sonalEstatefrom  bequeath  unto  my  Wife,  Grace  Greene,  all  my  ready 
the  Payment  of  Money,  Securities  for  Money,  Goods,  Chattels,,  and 
Debts  and  Fune-  ^^^^  personal  Estate  and  Effects  whatsoever,  which 
r  tapens  ,  j  ^^^  ^^  possessed  of,  or  entitled  to,  at  the  time  of 
theremusthea  ^•'^  \   ^  ,*,  n     ^'  ^ 

tear  Intention     ^7  Decease,  except  such  Part  or  Parts  thereof,  which 

either  expressed^  by  this  my  Will,  or  by  any  Codicil  or  Codicils  thereto^ 
or  to  be  extracted  I  shall  dispose  of  specifically,  to  and  for  her  own  sole 
from  the  whole  and  absolute  Use ;  and  as  to,  for,  and  concerning  all 
'  Will,  that  the  ^^^  singular  my  Freehold  and  Copyhold  Messuages, 
realEsaeu  o    p^^^jj^^g^  Lands,  Tenements,  Advowsons,  Hereditaments, 

.„       p^^      and  all  other  my  real  Estate  whatsoever  and  where- 
primary  Jtuna  ^ 

for  those  Pur-      soever,  of  or  to  which  I  am  now  seised  or  entitled  for 
pases,  any  Estate  in  Possession,  Reversion,  Remainder,  or 

Expectancy,  I  give  and  devise  the  same,  subject  to  the 
Payment  of  my  Debts  and  Funeral  Expenses,  unto  the 
Rev.  Charles  Greene,  of,  &c.  Luke  Foreman,  of,  &c. 
and  the  Rev.  John  Chandler,  of,  8cc.  their  Heirs  and 
Assigns,  to  hold  the  same  and  every  Part  and  Parcel 
thereof  with  their  Appurtenances,  according  to  the 
Nature  and  Quality  thereof  respectively,  to  them,  the 
said  Charles  Greene,  Luke  Foreman,  and  John  Chandler, 
and  the  Survivor  of  them,  his  Heirs  and  Assigns,  upon 
the  Trusts,  and  to  and  for  the  Intents  and  Purposes 
heremafter  expressed  of  or  concerning  the  same,  (that 
is  to  say,)  upon  Trust,  that  they,  the  said  Charles  Greene f 
Luke  Foreman,  and  John  Chandler,  or  the  Survivors,  or 
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Survivor  of  them,  or  the  Heirs  or  Assigns  of  such  Sur- 
vivor, do  and  shall,  with  all  convenient  speed,  after  my 
Decease,  seQ,  dispose  of,  convey,  and  surrender  all 
and  singular  my  said  Freehold  and  Copyhold  Premises, 
(except  my  Advowsou  of  Marlingford,)  either  together, 
or  in  Parcels,  and  either  by  public  Auction  or  private 
Contract,'  unto  any  Person  or  Persons  vehatsoever,  at 
or  for  the  best  Price  or  Prices  that  can  or  may  be  had 
or  gotten  for  the  same  ;  and  I  do  hereby  further  declare 
my  Will  and  Mind  to  be,  and  do  hereby  order  and 
direct  my  said  Trustees,  by  and  out  of  the  Monies  to 
arise  by  such  Sale  6t  Sales  as  ^  aforesaid,  to  pay  and 
satisfy  all  Debts  due  by  me  on  Slortgagie,  Bond,  or 
simple  Contract,  and  also  my  funeral  Expenses,  and 
the  Expense  of  proving  this  my  Will,  or  any  Codicil 
thereto;  and  after  Payment  and  Satisfaction  thereof, 
then,  that  they,  my  said  Trustees,  and  the  Survivor  of 
them,  or  the  Heirs,  Executors,  or  Administrators  of 
such  Survivor,  do  and  shall  stand  possessed  of  and 
interested  in  the  Residue  of  such  Purchase  Money, 
upon  such  Trusts  as  are  hereinafter  by  this  my  Will 
expressed  and  declared  of  and  concerning  the  same ; 
that  is  to  say,  in  Trust,  to  lay  out  and  invest  all  the 
said  Residue  of  such  Purchase  Money  in  their  own 
Names,  or  in  the  Name  or  Names  of  the  Survivors  or 
Survivor  of  them,  in  the  Purchase  of  a  competent  Share 
OT  Shares  of  the  Parliamentary  Stocks  or  Funds  of 
Great  Britain,  or  at  Interest  upon  Government,  or  real 
Securities  in  England,  to  be  from  time  to  time  altered 
OT  varied  at  their  or  his  discretion,  and  stand  possessed 
of  or  interested  in  the  same,  and  also  the  Stocks, 
Funds,  or  Securities,  upon  which  the  same  shali  be 
invested,  in  Trust,  to  pay  the  Interest,  Dividends,  ana 
annual  Produce  thereof,  unto  my  said  Wife,  Grace 
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1819.  Greene,  and  her  Afisigas,  for  and  during  the  Term  of 

'  her  natural  Life,  and  from  and  after  her  Decease,  then, 

GasEVB        that    they,    my   said  Trustees,  or  the  Survivors   or 
_    ^'  Survivor  of  them,  or  the  Executors  or  Administrators 

of  such  Survivor,  do  and  shall  stand  possessed  of  and 
interested  in  the  same  Stocks,  Funds,  and  Securities, 
and  also  the  Interest,  Dividends,  and  annual  Produce 
thereof,  in  Trust,  for  all  and  every  the  Child  and 
Children  of  our  two  Bodies,  equally  to  be  divided 
between  and  among  them.  Share  and  Share  alike ;  the 
Share  or  Shares  of  such  of  them  as  shall  be  Sons,  to 
be  paid  him  or  them  upon  their  respectively  attaining 
their  Age  or  Ages  of  twenty-one  years,  or  so  much, 
or  such  Part  or  Parts  thereof,  to  be  sooner  assigned 
or  disposed  of,  and  applied  for  his  or  their  Preferment 
or  Advancement  in  the  world,  as  hereinafter  men*- 
tioned ;  and  the  Share  or  Shares  of  such  of  them  as 
shall  be  a  Daughter  or  Daughters,  to  be  paid,  assigned, 
and  transferred .  to  her  or  them,-  as  and  when  she  or 
they  shall  severally  attain  her  or  their  Age  or  Ages  of 
twenty-one  years,  or  be  married  respectively,  which 
shall  ^rst  happen.  But  if  any  such  Child  or  Children, 
being  a  Son  or  Sons,  shall  attain  his  or  their  Age  or 
Ages  of  twenty-one  years,  or  being  a  Daughter  or 
Daughters,  shall  attain  her  or  their  Age  or  Ages  of 
twenty-one  years,  or  be  married  in  the  Life-time  of  my 
said  Wife,  then  the  Share  or  Shares  of  such  Child  or 
Children,  or  so  much  thereof  as  shall  not  have  been 
so  assigned  or  disposed  of,  and  applied  for  his,  her,  or 
their  Preferment,  Advancement,  or  Benefit  respectively 
as  aforesaid,  shall  be  paid,  assigned,  and  transferred  to 
him,  her/  or  them,  immediately  after  the  Death  of  my 
said  Wife;  and  notwithstanding  the  {>ostponing  the 
Payment,  Assignment,  or  Transfer  of  the  Share  and 
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Sliarei  of  such  Child  or  Childreni  until  after  the  decease 
of  my  Baid  Wife,  I  do  hereby  declare^  that  all  and 
every  Share  and  Shares  shall  be,  and  shall  be  deemed 
and  considered  as  a  vested  Interest  and  vested  Interests 
in  sach  of  my  said  Child  or  Children,  who  being  a  Son 
or  Sons,  shall  so  attain  the  Age  of  twenty-one  years ; 
and  who  being  a  Daughter  or  Daughters,  shall  attain 
that  Age,  or  be  married  in  the  Life-time  of  my  said 
Wife,  with  benefit  of  Survivorship,  in  case  any  or  either 
of  my  said  Sons  shall  die  under  the  Age  of  twenty-one 
years>  pr  either  of  my  said  Daughters  under  that  Age^ 
or  Marriage."  The  Testator,  then,  after  devising,  the 
■aid  Advowson  for  the  Benefit  of  Plaintiff,  Thomas 
Greene,  in  manner  in  the  said  Will  more  particularly 
mentioned,  the  said  Will  proceeds  as  follows :  "  And 
I  do  hereby  declare  and  direct,  that  it  shall  and  may 
be  lawftil  to  and  for  them,  the  said  Charles  Greene,  Luke 
Foreman,  and  John  Chandler,  and  the  Survivors  and 
Survivor  of  them,  and  the  Executors,  Administrators, 
or  Aswgns  of  such  Survivor,  at  any  time  or  times 
during  the  life  of  my  said  Wife,  of  their  or  his  own 
proper  Authority,  to  assign  or  dispose  of  and  apply 
any  Part  or  Parts  of  the  Share  or  Shares  of  the  said 
Child  or  Children,  although  the  same  did  not  vest  in 
or  become  payable  or  transferable  to  him,  her,  or  them, 
not  exceeding  the  sum  of  one  thousand  Pounds,  in,  for 
or  towards  the  Preferment,  Advancement,  or  Benefit 
of  the  saidQiild  or  Children  respectively,  in  the  World 
or  otherwise,  for  his,  her,  or  their  respective  Benefit, 
or  putting  or  placing,  or  apprenticing  him,  her,  or  them 
in  or  to  any  Trade,  Business,  or  Employment,  as  to 
them  my  said  Trustees,  or  the  Survivors  or  Survivor 
of  ihem,  or  the  Executors,  Administrators,  or  Assigns 
of  sueh  Survivor,  *hall  seem  meet ;  and  upon  this  further 
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1819.  Trusty  that  they  my  said  Trustees,  or   the  Surrifoiv 

* or  Survivor  of  them,  or  the  Executors,  Administrators^ 

Greene  qj  Assigns  of  such  Survivor,  during  the  life  of  my  said 
Wife,  and  vnth  her  Consent,  or  after  her  decease,  then 
of  their  or  his  own  Authority,  do  and  shall,  in  the  mean 
time,  and  until  the  Share  or  Shares  of  such  Child  or 
Children  of  and  in  the  aforesaid  Stocks,  Funds,  or 
Securities,  shall  become  payable  or  transferable  to  him^ 
her,  or  them  respectively,  pay,  apply,  and  dispose  of 
the  Interest,  Dividends,  and  annual  Produce  thereof, 
or  of  so  much  and  such  Parts  thereof  as  they  shall 
think  proper,  in,  for,  or  towards  the  Maintenance  and 
Education  of"  such  Child  or  Children  respectively,  in 
such  manner  as  they  my  said  Trustees,  or  the  Survivom 
or  Survivor  of  them,  or  the  Executors,  Administrators, 
or  Assigns  of  such  Survivor,  shall  in  their  or  his  Dis- 
cretion think  proper."  And  after  providing  for  the 
Indemnity  of  his  said  Trustees,  and  the  Payment  of 
their  Costs  and  Expenses  in  the  usual  manner,  the 
Testator  appointed  his  said  Wife,  Crrace  Greene,  to- 
gether with  the  said  Charles  Greene,  Idike  Farenum, 
and  John  Chandler,  Executrix  and  Executors  of  his 
Win. 

The  BiU,  stating  the  Will,  further  stated,  that  sub- 
sequently to  the  making  of  the  Will  and  Codicil,  the 
Testator  became  seised  in  Fee  of  a  Freehold  Estate, 
which,  it  was  alleged  by  the  Defendants,  he  had  before 
his  Death  agreed  to  sell,  and  that  such  Sale  had  been 
completed  since  his  Death  by  the  Defendant,  Grace 
Greene,  and  the  Purchase-Money  paid  to  her : — ^That 
the  Testator  died  loth  April  1S14 :— That  the  iPlaintiff, 
Thtmas  Greene,  was  his  eldest  Son  and  Heir  at  Law : — 
That  the  Defendant,  Grace  Greene,  alone  proved  th# 
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Will  and  Codicil: — ^That  Luke  Foreman  afterwards 
died,  leaving  the  Defendants,  Grace  Greene^  and  John 
Chandler^  the  surviving  Trustees  and  Executors  named 
in  the  Testator's  Will :— That  the  personal  Estate  of  the 
Testator  was  more  than  sufficient  to  pay  his  Debts  and 
Funeral  Expenses : — That  the  whole  thereof,  including 
the  net  Produce  of  the  Testator's  Freehold  Estate,  had 
been  possessed  by  the  Defendant,  Grace  Greene,  who 
claimed  to  be  beneficially  entitled  thereto;  and  that 
the  Defendants,  or  Grace  Greene,  by  their  permission, 
had  entered  into  Possession  and  Receipt  of  the  Rents 
and  Profits  of  the  Testator's  real  Estate,  devised  by  his 
Will : — ^That  the  Defendants,  Grace  Greene  and  John 
Chandler,  in  their  character  of  Trustees,  had  sold 
part  of  the  real  Estate  devised  to  them,  and  received 
the  Sum  of  1,763/.  lis.  in  part  of  Purchase-Money ; 
and  that  Defendant,  Grau  Greene,  is  in  possession 
or  Receipt  of  the  Rents  aad  Profits  of  the  other 
Estates  devised  by  the  Testator,  which  remain  unsold, 
claiming  to  be  beneficially  entitled  thereto  as  Tenants 
for  Life  under  the  Testator's  Will;  and  that  the  Testator 
was,  (as  it  is  alleged)  at  his  Death  considerably 
indebted. 


153 

1819. 

Grexsk 

V, 

Grkxhk. 


The  Plaintiffs,  then,  by  their  Bill,  submitted,  that 
all  such  Debts  as  the  Testator  owed  at  his  Death,  and 
also  his  Funeral  and  Testamentary  Expenses,  ought  to 
have  been  paid,  in  the  first  place,  out  of  his  personal 
Estate,  and  that  his  real  Estates  ought  not  to  be  liable 
thereto,  except  only  in  aid  of  his  personal  Estate,  and 
for  so  much  thereof,  if  any,  as  his  personal  Estate  might 
be  insufficient  to  pay  in  a  due  course  of  Administration* 
That,  on  the  23d  November  1814,  the  Plaintiff,  Thomas 
!>' Estrange  JBwen,  and  the  Plaintiff,  Mary  Ewen,  inter- 
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married,  whereby  the  Plaintiff,  Thonuu  Le  Strange,  be* 
came  entitled  to  his  Wife's  Share  and  Interest  in  the 
real  Estate  of  the  Testator,  or  to  the  Proceeds  which 
still  remained  unsatisfied,  except  to  the  Amount  of 
i,ooo/.  received  by  the  Plaintiff,  Thomas  L' Estrange 
Ewen,  upon  his  Marriage,  from  the  Defendant. Grac# 
CrreenCf  as  an  Advancement  in  part  thereof,  under  the 
Trusts  of  the  Testator's  Will.  That  all  the  Plaintiift 
have  attained  twenty-one,  except  the  Plaintiffs,  Anne 
Chandler  Greene,  and  Charlotte  Maria  Greene. 

The  Prayer  of  the  Bill  was, ''  that  an  Account  might 
be  taken  of  the  real  and  personal  Estate  of  the  Testator; 
and  that  his  Will  might  be  established,  and  the  Trusts 
thereof  performed ;  and  that  it  might  be  declared,  that 
the  personal  Estate  of  the  Testator  was  liable,  in  the 
first  place,  to  the  Payment  of  his  Debts  and  Funeral 
Expences  in  a  due  course  of  Administration ;  Bind  that 
his  real  Estates  were  only  liable  to  make  good  the 
deficiency  (if  any,)  of  his  said  Debts  and  Funeral 
Expenses,  which  his  personal  Estate  might  be  insuffi^ 
Gient  to  satisfy ;  axul  that  the  said  real  and  personal 
Estate  might  be  applied  accordingly ;  and  that  the  said 
real  Estate  of  the  Testator,  or  the  Produce  thereof, 
after  answering  what  they  might  be  liable  to  make  good 
in  respect  of  the  Debts  and  Funeral  Expenses  of  the 
Testator,  might  be  properly  secured  for  the  benefit  of 
the  Plaintifis,  according  to  their  respective  Rights  and 
Interests  therein,  under  the  Testator's  Will ;  and  that 
all  proper  Directions  might  be  given  for  effectuating 
the  several  purposes  aforesaid." 

The  Defendants,  by  their  Answers,  admitted  the 
Facts  stated  in  the  BiO;  and  the  Defendant,  Grace 
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Crtene^  insisted  she  was  entitled  to  the  Purchase- 
Money  for  the  Estate  acquired  and  sold  by  the  Tes* 
talor,  after  the  making  of  the  Will  and  Codicil,  and 
Aat  she  was  entitled  to  the  rest  also  of  the  Testator's 
personal  Estate,  and  that  the  same  was  exonerated  by 
the  Testator's  Will  from  the  Payment  of  all  the  Testa- 
tor's Debts  and  Legacies ;  and  that  she  was  entitled  to 
the  Rents  and  Profits  of  the  Testator's  real  Estates,  as 
Devisee  thereof,  for  life,  subject  to  the  Payment  of  the 
Testator's  Debts  and  Funeral  Expenses,  and  subject 
to  the  Trusts  and  Directions  of  the  Will  for  the  Sale 
thereof. 
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Three  Questions  were  made;  ist,  whether  the  Pur- 
chase-Money for  the  Estate  acquired  by  the  Testator, 
after  the  making  of  his  Will,  and  agreed  to  be  sold, 
but  the  Conveyance  of  which  Estate,  and  the  Payment 
of  the  Purchase-Money,  took  place  after  the  Testator's 
Deaths  was  to  be  considered  as  part  of -his  personal 
Estate ;  adly,  whether  the  personal  Estate  of  the  Tes- 
tator was  exonerated  from  the  Payment  of  his  Debts, 
Funeral  Expenses,  and  the  Costs  of  proving  the  Will ; 
and  3dly,  whether  the  Defendant,  Grace  Greene^  was 
entitled  to  the  Rents  and  Profits  of  such  part  of  the 
real  Estate  as  remained  unsold,  until  a  Sale  to(A 
place  (a). 

The  Vice-Chancbllob  : — 

The  Gift  of  the  personal  Estate  to  the  Wife  for  her       ssd  Aprif. 
own  use,  without  more,   is  a  Gift  subject  to  those  i®*9* 


(a)  The  Reporter,  owing  to  indisposition,  was  not  present 
during  the  Argument.  '  ^ 
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i8ig.  Charges  which,  by  Law,  are  incident  to  it;  the  PaymeBt 

""^^ ^      of  the  Expenses  of  the  Funeral  and  the  Probate,  and 

Geee5E  the  Debts.  The  Testator  may,  if  he  pleases,  provide 
a  Fund  auxiliafy  to  those  purposes  from,  his  real  Estate* 
He  may,  if  he  pleases,  as  between  those  who  claim 
beneficially  under  his  ^iU,  constitute  his  real  Estate 
the  primary  Fund  for  those  purposes.  The  question 
here  is,  whether  this  Testator  meant  that  his  real 
Estate  should  be  a  primary,  or  au  auxiliary  Fund? 

The  Devise  to  the  Trustees  is  first  made,  subject  to 
the  Payment  of  his  Debts  and  Funeral  Expenses;  but 
a  Charge  for  Payment  of  Debts  and  Funeral  Expenses, 
does  not  necessarily  import  more  than  that  the  Tes- 
tator intended  that  recourse  should  be  had  to  the 
real  Estate  for  those  Purposes,  if  the  personal  Estate 
were  insufficient, 

The  Testator  then  directs  the  Trustees  to  proceed 
to  a  Sale  of  the  real  Estate,  with  all  convenient  speed 
after  his  Death ;  and  out  of  the  Monies  to  arise  by 
such  Sale  to  pay  and  satisfy  all  Debts  due  by  him 
on  Mortgage,  Bond,  or  simple  Contract,  and  also  his 
Funeral  Expenses,  and  the  Expenses  of  proving  his 
Will,  or  any  Codicil  thereto ;  and  after  Payment  and 
Satisfaction  thereof,  to  lay  out  the  Residue  of  the 
Purchase  Monies  at  Interest,  upon  Government  or  real 
Securities,  for  the  Benefit  of  his  Wife  for  Life,  with 
remainder  to  his  Children. 

This  Direction,  that  the  Trustees,  who  form  only^  a 
part  of  the  Executorship,  should,  out  of  the  Produce 
by  Sale  of  the  real  Estate,  pay  all  Debts  and  Expeivies, 


r 
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wdA  after  Payment  thereof  invest  the  Surplus,  for  the  be- 
nefit of  the  Wife  for  Life/with  Remainder  to  the  Children, 
when  coupled  with  the  circumstance,  that  the  Devise  to 
the  Trustees  is  expressly  made  subject  to  the  Payment 
of  Debts  and  Funeral  Expenses,  and  with  the  Gift  to 
the  Wife,  for  her  own  sole  and  absolute  Use,  of  all  the 
Testator's  ready  Money,  Securities  for  Money,  Goods, 
Chattels,  and  other  personal  Estate  and  Effects  what- 
soever, which  the  Testator  should  be  possessed  of  at  the 
time  of  his  Death,  does  appear  to  me  to  convey  a  clear 
intimation  of  Intention,  not  that  the  real  Estate  should 
be  auxiliary,  only  to  be  applied  in  case  the  personal 
Estate  should  prove  deficient,  but  that  the  real  Estate 
should  directly,  and  at  all  events,  be  applied  as  the 
primary  Fund  for  the  Payment  of  the  Debts,  Funeral 
Expenses,  and  the  Expenses  of  the  Probate,  and  that 
the  Wife  should  take  the  personal  Estate  exempt  from 
those  Charges. 
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It  is  true,  that  in  many  Cases,  in  which  it  has  been 
decided  that  the  personal  Estate  remained  the  primary 
Fund,  there  were  Expressions  with  respect  to  the  real 
Estate,  which  may  be  considered  as  nearly  equivalent 
to  those  in  the  present  Will.  It  will  be  found,  that  in 
BO  such  Case  were  those  Expressions  altogether  equi- 
valent; but  what  is  more  material,  it  will  be  found,  that 
in  every  such  Case  there  were  other  Expressions  in  the 
Will  of  an  opposite  tendency,  qualifying  the  force  of 
the  Expressions  with  respect  to  the  real  Estate. 


In  the  Duke  of  Ancaster  v.  Mayer  (ft),  a  Term  was 
created  for  the  purpose  of  raising  so  much  Money  as 
should  be  sufficient  to  pay  and  satisfy  all  the  Debts 
(*)  I  Brown,  454. 
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which  the  Testator  should  owe  at  the  Time  of  his* 
Decease,  his  Funeral  Charges  and  Legacies. 

But  in  the  Duke  of  Ancaster  v.  Mayer j  the  Testator 
declared  the  Gift  of  the  personal  Estate  to  be  a  Devise 
of  the  Residue  of  the  personal  Estate ;  and  the  Ex- 
ecutors were  directed  to  satisfy  theii:  Disbursements, 
Expenses,  and  Charges  in  proving  the  Will,  or  by  any 
other  Ways  or  Means  in  or  about  the  Execution  of  the 
Will,  either  out  of  the  personal  Estate,  or  the  Monies 
raised  from  the  real  Estate. 


In  Stephenson  v.  Heaihcote  (c),  the  Words  were  "  In 
Trust,  by  Sale  of  so  much  or  such  Parts  of  the  said 
Premises  as  should  be  sufficient  to  raise  Money  to  -pay 
all  Debts  and  Funeral  Expenses."  But  there,  the  Gift 
was  not,  as  here,  of  the  personal  Estate,  but  of  all 
the  Residue  of  his  personal  Estate  whatsoever  to  his 
Wife  for  ever,  whom  he  appointed  his  sole  Executrix. 

In  Iwchiquin  v.  O^Brien  (J),  the  Trustees  were  direct- 
ed to  sell  a  competent  part  of  the  Premises  in  the  first 
Place^  ta  pay  off  all  his  Debts  and  Legacies.  But 
there  the  Testator  directed  that  the  Residue  of 
the  Produce  of  the  real  Estate  should  be  accounted 
personal  Estate,  and  gave  all  the  Residue  of  his  per- 
sonal Estate^  after  Payment  of  his  Debts  and  Legaoie»^ 
to  Lord  (yBritn. 

In  Taitt  v.  Lord  Northtoich  (e),  the  Trustees  were 
empowered  to  raise  by  Sale,  or  Mortgage  of  the  real 


(d)  Cited- in  BoQtk  v.  Blun- 
dell,  1  Mer.  I93. 


(it)  AmW.  33. 
(f)  4Ve8.  816. 
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Estate,  so  much  Money  as  should  be  requisite  to  pay 
And  discharge  all  such  Debts  as  the  Testator  should 
owe  at  his  Death.  But  there  also,  there  was  no 
other  Gift  of  the  personal  Estate  than  a  general  Gift 
of  all  the  rest,  Residue,  and  Remainder  of  his  personal 
Estate  to  his  two  Sisters. 
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In  Watson  v.  Brickwood  (/),  the  Residue  of  the  Per- 
sonal Estate  was  given  by  the  Will  expressly,  after  the 
Payment  of  Debts,  Funeral  Expenses,  and  Legacies. 
The  Testator,  by  a  Codicil,  which  in  no  manner 
touched  the  personal  Estate,  authorized  his  Trustees, 
in  order  to  raise  Money  for  the  Payment  of  all  and 
singular  his  Debts  and  Legacies,  to  mortgage  a  com- 
petent Part  of  the  freehold  Estate.  It  was  held,  that 
the  personal  Estate,  being  expressly  given  by  the  Will, 
after  Payment  of  all  Debts  and  Legacies,  the  Testator 
could  only  mean  by  his  Codicil  to  create  an  auxiliary 
Fund. 

The  present  Decision  is,  therefore,  as  I  believe,  to 
be  reconciled  with  every  Authority.  It  will  be  found 
to  be  supported  in  Principle  by  the  Case  of  Burton  v. 
Knowlton  (g),  before  Lord  Alvanley,  and  to  be  a  much 
stronger  Case  for  exemption ;  and  also  by  the  Case  of 
Kynaston  v.  Kynaston,  before  Lord  Bathurst,  which  is 
cited  in  the  Case  of  Ancaster  v.  Mayer. 


(/)9Ve8.447. 


(g)  3  Ves,  107. 
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The  Decree  was  as  follows  :  "  Declare  that  the  real 
Estate  of  the  Testator  is  liable  in  the  first  place  to 
pay  his  Debts  and  Funeral  Expenses,  and  the  Charges 
of  proving  his  Will,  in  exoneration  of  his  personal 
Estate ;  and  that  the  Produce  which  arose  by  the  Sale 
of  tlie  real  Estate  of  the  Testator,  situate  in  the  City  of 
London,  contracted  to  be  sold  by  him  in  his  life-time, 
constituted  part  of  the  Residue  of  his  personal  Estate ; 
and  that  the  Defendant,  Grace  Greene,  is  entitled  to  the 
Rents  and  Profits  of  the  Testator's  real  Estates,  during 
her  Life,  until  the  Sale  thereof.  And  the  Plaintiffs,  by 
their  Counsel,  waving  the  rest  of  the  Prayer  of  their 
Bill,  It  is  Ordered,  that  all  Parties  be  paid  their  Costa 
of  this  Suit,  to  be  taxed,''  &c. 
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^ ^^-^— '. 

Between  SARAH  BEESTON  -        -        -    Plaintiff, 

And, 

FREDERICK  BOOTH,  HORATIO  LEGGATT, 
ROBERT  GARSTIN  LONGMORE,  otherwise 
ROBERT  LONGMORE  GARSTIN,  CORDEUA 
GARSTIN,  WILLIAM  HAY,  and  MARY  his 
Wife,  (when  they  the  said  ROBERT  GARSTIN 
LONGMORE,  otherwise  ROBERT  LONGMORE 
GARSTIN,  CORDELIA  GARSTIN,  WILLIAM 
HAY,  and  MARY  his  Wife,  shall  respectively  come 
within  the  Jurisdiclion,  and  be  amenable  to  the 
Process  of  the  Court,)  and  JOHN  BRADSTREET 
GARSTIN,  and  MARY,  his  Wife  when  she,  the  said 
MARY,  shall  come  within  the  Jurisdiction  of  the 
Court       --..--    Defendants. 

20th  March, 
HOBERT  GARSTIN,  by  his  Will,  bequeathed  to       The  Testator 
the  Defendants,  Frederick  Booth,  and  Horatio  Legatt,  all  directs  his  Ex- 
his  Leasehold  Estates,  and  also  all  his  Monies,  Secui  ^^vtors  and 
rities  for  Money,  an.d  all  and  every  hirf Goods,  Chattels,  ^^^^^^7'  fy^ 
Stocks,  Furniture,  Plate,  Horses,  Cattle,  and  personal  2)e^/*  andFune-- 
Estate  whatsoever  and  wheresoever,  to  hold  to  the  said  ral Expenses^in 
Frederick  Booth,  and  Horatio  Legatt,  their  Executors,  the  next  place  to 
Administrators,  and  Assigns,  upon  Trusty  that  they  P^y  ^^'^^^  P^- 
and  the  Survivor  of  them>  his  Executors  and  Admi-  ^^'''"^jl^gocies; 
nistrators.  did  and  should,  immediateily  after  his  De-  ^       >        .    ^ 
cease,  or  as  soon  after  as  they  might  think  fit,  sell  and  ^^^^^  ^^j^^^  ^^^^^ 
dispose  of,  and  convert  into  Money,  all  his  said  Lease-  Legacies.  There 
hold  Estates,  and  all  such  Parts  of  his  personal  Estate  *^  no  priority 

between  tJte.tvio 
sets  of  Legatees  J  but  in  case  ofdejiciency  of  assets  each  must  abate  equaUy. 
Vol.  IV.  M 
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and  EfTects  as  should  not  consist  of  ready  Money ,  and 
also  collect  and  get  in  all  Debts  then  owing  to  him  on 
Mortgage^  fiond^  simple  Contract,  or  otherwise,  and 
did  and  should,  in  the  first  place,  pay,  satisfy,  and 
discharge  all  Debts,  Sum  and  Sums  of  Money,  due  and 
owing  by  him  at  his  Death,  and  his  Funei-al  and  Testa- 
mentary Expenses,  and  all  other  Costs,  Charges,  Out- 
geings,  and  Disbursements,  in  respect  of  the  tfaid 
Leasehold  Estates,  and  attending  the  Execution  of  the 
Trusts  of  his  said  Will;  and  in  the  next  place,  pay  to 
Plaintiff  the  Sum  of  1,500/.  and  to  the  said  Fredefick 
Booth,  or  otherwise,  to  permit  and  suffer  him  to  retain 
and  take  the  Sum  of  500/.  and  to  the  said  Horatio 
Leggatt,  or  otherwise  pennit  htm  to  retain  and  take  the 
Sum  of  200/.;  and  that  Interest  should  be  paid  on  the 
said  several  Sums  of  1,500/.,  500/.  and  aoo/.  respect- 
ively, at  the  rate  otjive  Pounds per-Cent.  to  be  computed 
from  the  end  or  expiration  of  three  Months  next  after 
his  decease;  and  that  the  said  Trustee  or  Trustees 
should  afterwards  raise  and  set  apstrt  the  several  Smfts 
of  2,000/.  6,000/.  and  2000/.  to  be  held  by  the  Trustee 
or  Trustees  for  the  Time  being  of  his  said  Will,  upon 
the  Trusts  and  for  the  Purposes  therein  and  after  men- 
tioned, concerning  the  same  respectively;  and  after 
paying,  raising,  and  setting  apart  the  said  several  Debts, 
Legacies,  Sum  and  Sums  of  Money,  and  other  Encum- 
brances charged,  or  the  Money,  Rents,  and  Profits  to 
arise,  be  collected  and  received  as  aforesaid,  to  stand 
and  be  possessed  of  the  Residue  and  Surplus  thereof 
which  should  remain  after  answering  the  purposes 
aforesaid,  and  also  of  such  Legacies  which  might 
become  lapsed,  and  not  thereby  otherwise  provided  for, 
upon  Trust,  in  case  the  same  Residue  or  Surplus,  and 
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lapsed  Legacies^  should  not  exceed  the  Sum  of  ifiOoL 
Ih^i  upon  Trusty  for  his  Brother,  Chichester  Fortescue 
Gantin,  (now  deceased,)  absolutely ;  and  if  the  same 
should  es^oeed  that  Sum,  and  not  exceed  the  Sum  of 
ifBOoL,  then  upon  Trust,  to  pay  thereout  the  Sum  of 
lyooo/.  sterling  to  his  said  Brother,  Clnchester  Fortescue 
Garstin,  and  the  remainder  to  Plaintiff;  but  in  case 
die  Residue  or  Surplus  of  the  Money  to  arise  be  col* 
lected  and  received  as  aforesaid,  and  such  last*men* 
tioned  lapsed  Legacies  should  exceed  the  Sum  of  1,500/. 
then,  that  the  Trustee  or  Trustees  should,  by  and  out 
of  such  Excess,  8ic.  after  answering  and  paying  the  said 
last-mentioned  Sums  of  1,000/.  to  his  said  Brother, 
and  500/.  to  Plaintiff,  pay  to  her  one  further  like  Sum 
of  500/.  to  his  reputed  Son,  Defendant,  Robert  Garstin 
JLongmoref  otherwise  Robert  Longmore  Garstin,  the  sum 
of  1,000  /.  sterling,  and  to  each  of  Testator's  three  Grand* 
ehildren,  Defendants,  Robert  Garstin,  Cordelia  Garstin, 
and  Mary  Hay,  late  Mary  Garstin,  Spinster,  the  like 
Sum  of  1,000/.,  and  the  Residue  (if  any)  to  his  said 
Grandson,  Robert  Garstin,  absolutely  ;  and  in  case  such 
Excess  as  last  mentioned  should  not  be  competent  to  pay 
and  satisfy  the  whole  of  the  said  several  last-mentioned 
Legacies  of  500/.  i,ooo/.  1,000/.  1,000/.  and  1,000/. 
last  thereinbefore  directed  to  be  paid  to,  or  in  Trust  for 
PlaintifE^  his  said  reputed  Son,  and  his  said  Grand- 
ohildren,  then  Testator  directed  that  said  several  leuit- 
mentioned  Legatees  should  abate  respectively,  in  pro^ 
portion  to  such  their  said  respective  Legacies ;  and  the 
last-mentioned  Legacies  given  or  intended  for  each  and 
every  of  them  his  said  reputed  Son,  and  his  said  Grand- 
children, should  be  held  by  the  said  Trustee  or  Trustees, 
for  the  time  being  of  his  Will,  in  Trust  for  his  said 
reputed  Son   and  Grandchildren  respectively,  to  be 
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vested  in  and  payable  to  him  or  her  respectively  in  tke 
same  manner,  and  upon  the  same  Contingency,  and 
under  or  subject  to  the  same  or  the  like  PowerSj  Pro- 
visions, and  Limitations  over,  as  are  therein  and  here* 
inafter  expressed  and  declared  concerning,  as  to  his 
said  reputed  Son,  the  Legacy  or  Sum  of  2,ooo/.  there- 
inafter by  his  Will  provided  for  him ;  and  as  to  each  of 
his  said  Grandchildren,  his  and  her  respective  Share 
and  Interest  of  and  in  the  said  Sum  of  5,000/.  therein* 
after  by  his  Will  provided  for  them,  and  that  the  said 
several  Sums  of  3,000/.  6,000/.  and  3,000/.  therein-* 
before  directed  to  be  raised  and  set  apart  as  therein 
mentioned,  were  so  directed  to  be  raised  and  set  apart, 
upon  Trust,  that  the  said  Trustee  or  Trustees  for  the 
time  being  of  his  Will,  did  and  should,  from  time  ta 
time,  during  the  continuance  of  the  Trust  of  his  Will, 
and  in  his  or  their  Discretion,  and  of  his  and  their 
proper  authority,  lay  out  and  invest  at  Interest,  each 
and  every  of  the  said  last-mentioned  Trust  Monies 
thereof  separately  and  distinct  from  the  other  or  others 
in  or  upon  any  of  the  Stocks  or  Funds  of  Great  Britain, 
or  upon  real  Securities  in  England,  and  also  did  and 
should,  from  time  to  time,  alter,  vary,  and  charge  the 
Securities  in  or  upon  which  the  said  Trust  Monies 
diould  from  time  be  respectively  invested,  either  as 
occasion  should  require,  or  as  the  said  Trustee  or 
Trustees  should  think  fit,  and  stand  and  be  possessed 
of  the  said  several  last-mentioned  Trust  Monies,  and 
the  Stocks,  Funds,  and  Securities,  Interest,  Income, 
and  Dividends  thereof,  upon  the  Trust,  and  for  the 
Eiads,  Intents,  and  Purposes  therein  and  hereinafter 
expressed  and  declared  concerning  the  same  (that  is  to 
fiay)r  as  to  one  of  the  said  Trust  Monies,  or  Sums  of 
3poo  /.  and  the  Stocks,  Funds,  and  Securities  in  or 
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mpon  which  the  6ame  shoald,  from  time  to  time,  be 
mrested  upon  Trust,  that  said  Trustee  or  Trustees  for 
the  time  being  of  his  Will,  did  and  should  pay  into  the 
proper  Hands  of  Defendant,  Mary  Garstiny  to  and  for 
her  own  particular  Use,  separate  and  apart  from  and 
exclusive  of  her  then  preseat  Husband,  and  so  and  in 
such  manner  that  the  same  might  not  be  under  his 
control,  or  subject  or  liable  to  his  Debts,  Contract, 
Forfeiture,  or  Engagement,  the  Dividends,  Interest,  and 
Income  of  his  said  last-mentioned  Trust  Money,  or  Sum 
of  2,000/.  ^d  the  Stocks,  Funds  and  Securities  thereof, 
which  should  become  due  during  her  Life-time;  and 
the  said  Testator  declared,  that  Receipts  of  said  Mary 
Garstin  might  be  good  and  sufficient  discharges  for  the 
Money  which  should  thereby  be  expressed  to  be 
received;  and  that  the  said  Mary  Garstin  should  not 
nor  might  anticipate,  charge,  or  assign  all  or  any  part 
of  the  said  Dividends,  Interest  and  Income,  before  the 
flame  should  become  due  and  payable,  and  as  to,  for, 
and  concerning  the  said  Trust^Money,  or  Sum  of 
6,000/.,  and  also  from  and  after  the  Decease  of  said 
Mary  Garstin^  as  to  the  said  last-mentioned  Trust- 
Money,  or  Sum  of  2,000/.,  and  the  Stocks,.  Funds,  and 
Securities  in  or  upon  which  the  said  several  Trust- 
Monies  of  6,000/.  and  2,000/.  should  be  invested  upon 
Trust,  that  the  said  Trustee  or  Trustees  for  the  time 
being  did  and  should  assign  and  transfer  the  said  Sum 
of  6,000 /•  the  Stocks,  Funds,  and  Securities,  and  the 
Interest,  Dividends,  and  Incon^e,  which  after  the  de- 
cease of  the  said  Testator  should  become  due  thereon, 
and  also  after  the  Decease  of  the  said  last-mentioned 
Mary  GarUin,  the  said  Sum  of  2,000/.  and  the  Stocks, 
.  Funds,  and  Securities  thereof,  and  the  Interest,  Income, 
and  Dividends,  which  should  after  the  Deceaite  of  said 
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Mary  Garstirif  become  due  thereon  unto  iuch  of  «iri« 
(Testator's)  Grandchildren,  Robert  Garstiu,  Cordelia 
Garstin,  and  Mary  Ganiin,  as  should  be  living  at  his 
Decease,  in  manner  therein  mentioned,  the  Testator 
appointed  said  Frederick  Booth,  and  Horatio  Leggatt, 
joint  Executors  of  his  Will. 

The  Assets  of  the  Testator,  after  the  Payment  of  his 
Debts  and  Funeral  Expenses,  did  not  amount  to  more 
than  8,000/.;  and  tbe  Question  was.  Whether  the 
Plaintiff  was  entitled  to  receive  the  first  Legacy  of 
1 ,500  /.  without  any  Abatement  ? 

Mr.  Bell,  and  Mr.  Roupell,  for  the  Plaintiff;  and  Sir 
A,  Pigott,  and  Mr.  Cross,  for  the  Defendants,  the  Ex- 
ecutors, who  were  interested  in  the  same  Question,  in 
regard  to  their  Legacies. 

This  is  a  Question  of  Intention.  It  is  clear,  from  the 
language  of  the  Will,  that  the  Legacies  of  1,500/.  500/. 
and  300/.  were  not  intended  to  abate' on  a  deficiency 
in  Assets.  The  Testator  gives  all  his  personal  Estate 
to  his  Executors,  ''  in  the  first  place,  to  pay  Debts  and 
Funeral  and  Testamentary  Expenses,  and,  in  the  next 
place,  to  pay  to  the  Plaintiff  1,500/.,  ^00^/1  500/.,  and 
Leggatt  300/.,  and  then  directs,  ^^  that  Interest  be 
paid  on  the  said  several  Sums  of  1,500/.,  506/.  and 
200/.  respectively,  at  the  Rate  of  five-per-Cent,  to  be 
computed  from  the  end  or  expiration  of  three  Months 
next  after  my  Decease ;"  and  then  the  Testator  says, 
**  and  my  Will  is,  that  the  said  Trustees  do  and  shall 
aftertoards  raise  and  set  apart  the  several  Sums 
of  3,000/.  6/>oo/.  and  3,000/.  upon  the  Trusts  herein^ 
after  mentioned^" 
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It  apptars  from  the  Will,  that  the  Plaintiff  wa«  in; 
traded  to  take  her  Legacy  of  1,500/.  with  five-per- 
Ceat.  Interest,  without  being  subject  to  Abatement ; 
the  Words,  "  in  the  first  place"  "  im  the  next  place"  and 
''  afterwards;'  in  the  Gift  of  the  Testator's  Property,  and 
the  Provision  for  hiterest  upon  the  Legacy  of  1,500/. 
at  fiTe*per*Cent.,  and  the  subsequent  parts  of  the  Win, 
in  which,  if  the  Property  be  sufficient,  she  gives  the 
Plaintiff  a  second  Legacy  without  Interest,  and  not 
subject  to  abatement,  and  afterwards,  a  third  Legacy, 
expressly  subject  to  abatement,  afford  altogether  suffi- 
cient proof  of  the  Testator's  intention  that  the  first 
Legacy  of  1,500/.  should  not  be  subject  to  abatement, 
in  case  of  a  deficiency  of  Assets.  The  Legacy  to  the 
Plaintiff  and  the  Executors  were  first  to  be  paid,  and 
then  the  other  Legacies,  just  as  if  the  Testator  had 
said,  and  after  the  Payment  of  the  Plaintiff's  and 
Executors  Legacy,  the  Residue  to  be  paid  to  such  and 
such  Legatees.   Page  v.  Jjcapingwell  (a). 
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Mr.  Wetherell,  and  Mr.  Haslewood,  for  the  DefmUmts, 
interested  in  contending  thai  the  Plaintiff's  Legacy  toas 
liable  to  Abatement. 

There  is  nothing  iu  tihis  Will  expressive  of  a  clear 
intention  that  the  Plaintiff's  L^acy  of  1,500/.  was  to 
be  paid  before  the  other  Legacies,  and  not  be  subject 
to  Abatement  in  case  of  a  deficiency  of  Assets.  When 
Legacies  are  given  successive^  it  does  not  therefore  fol- 
low they  are  to  be  paid  in  succession.  In  Browne  v« 
AUen  (b),  it  was  held,  that  a  Legacy  to  be  paid   "  i» 


(a)  18  Ves.  463. 


(6)  1  Vern.  31. 
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tkefint  jUactf^  was  subject  to  abatement.  In  IjMn 
V.  Xetc^in  (c),  Lord  Hardwicke  observes^  *'  If  the  Tes- 
tator says/'  *  Imprimis,^  "  or,  in  the  first  place,  I  give 
such  a  Legacy,  that  amounts  only  to  the  order  in  which 
he  expresses  his  Gifts  in  the  Will;  to  nothing  more.'' 
In  Blower  v.  Morret  (d),  Lord  Hardwicke  says,  **  Cases 
of  this  kind,  of  a  Claim  by  pecuniary  Legatees  of  a 
priority  of  Satisfaction,  so  as  not  to  abate  in  proportion 
with  others,  seldom  come  before  the  Court,  and  there 
are  fewer  in  which  the  Court  has  given  way  to  Claims 
of  that  kind ;  there  must  be,  therefore,  very  strong 
Words  to  induce  the  Court  to  give  way  to  it." 

The  Vice-Chancellor  : — 

Unless  a  contrary  intent  appear  upon  the  Will,  it 
must  be  presumed  that  a  Testator  considers  that  he 
has  Property  sufficient  to  answer  all  his  Legacies ;  and 
that  he  has  an  equal  intention  that  all  should  be 
equally  paid.  This  presumption  of  Equality  is  not  to 
be  repelled  by  ambiguous  expressions,  but  must  pre- 
vail, unless  there  be  clear  intent  to  the  contrary. 

The  expressions,  **  In  the  first  place,  I  give  to  A, 
then  to  B,  then  to  C"  are  not  Evidence  of  such 
intent,  for  they  mark  only  the  order  in  which  it 
occurred  to  the  Testator  to  name  the  Objects  of  his 
Bounty. 

A  Gift  to  Af  payable  at  one  Month  after  my  decease^ 
to  B.  at  six  Months,  and  to  C  at  twelve  Months,  are 
not  Evidence  of  such  Intent ;  for,  although  to  be  paid 


(c)  3  Vcs.  415. 


(d)  a  Ves.  490. 
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at   Afferent  times,   the  presumed  intention  remains 
that  they  are  all  equally  to  be  paid  at  those  times. 

The  expressions,  **  In  the  iirst  place,  I  direct  that 
my  Executors  shall  pay  to  A.  then  toB.  then  to  CJ' 
are  not  Evidence  of  such  Intent,  for  they  mark  only 
the  order  in  which  it  occurs  to  the  Testator  to  give  the 
Directions  to  his  Executors. 

The  expressions,  *^  I  direct  that  my  Executors  shall, 
in  the  first  place,  pay  to  A.,  in  the  next  place,  to  £., 
then  to  C."  are  not  Evidence  of  such  Intent,  because 
they  do  not  necessarily  import  more  than  the  order  of 
Payment ;  that  A.  shall  be  j^aid  by  my  Executors  in  the 
first  place,  or  out  of  the  first  Monies  which  they  have 
applicable  to  the  Payment  of  Legacies ;  B.  in  the  next 
place,  or  next  in  order ;  and  then,  or  next  in  order,  C. ; 
and  these  expressions  are  therefore  consistent  with  the 
jpresumed  intention  that  all  shall  be  equally  paid  in 
their  order. 

The  priority  claimed  by  the  three  Legatees  in  the 
present  Case  rests  only  upon  expressions  similar  to 
these  :  *^  In  the  next  place,"  that  is,  first  in  order,  or 
out  of  the  first  Monies,  the  Executors  are  to  pay  the 
Debts  and  Expenses.  In  the  next  place,  or  next  in 
order,  the  Executors  are  to  pay  the  three  Legacies 
of  1,500/.  500/.  and  200/.;  and  afterwards,  or  next 
in  order,  the  Executora  are  to  raise  or  set  apart  the 
three  Sums  of  2,000/.  6,000/.  and  2,000/.  The  dis- 
tinction which  I  was  at  first  disposed  to  take  upon 
the  word,  "  afterwards,"  is  too  thin  for  practical  Use, 
afterwards,  here,  is  next  in  order;  in  the  nextpTace. 

Between  these  two  sorts  of  Legacies  therefore,  I  find 
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ia  this  Will  the  decliured  Intention  of  the  Testator^  thtt 
the  three  first  named  Iiegacies  are  to  be  paid  first  in 
order ;  first  in  time ;  or  out  of  the  first  Monies ;  but  I 
find  nothing  to  repel  the  presumption,  that  the  Testator 
considered  he  had  Property  sufficient  to  pay  aU  these 
Legacies,  and  had  the  same  equal  intention  that  all 
should  be  equally  paid  in  their  order. 

It  is  hardly  worth  remarking,  that  there  are  subse- 
quent expressions  in  the  residuary  Clause  of  this  Will, 
which  manifest  that  the  Testator  considered  that  his 
Property  was  fully  equal  to  both  Sets  of  Legacies ;  and 
that  the  three  first  Legacies  are,  in  point  of  fact,  made 
expressly  payable,  first,  in  order  of  Time,  being  payable 
at  the  end  of  three  Months,  whereas  the  other  three 
Legacies  are  not  payable  till  the  end  of  the  Year.  I  lay 
no  fltress  upon  these  circuxxistances. 

My  Opinion  is,  that  this  Testator  has  expressed  no 
intention  in  this  Will  which  gives  to  the  three  first 
Legatees  a  claim  to  be  paid  in  full,  to  the  prejudice  of 
the  three  next  Legatees ;  and  that  the  Assets  being  de- 
ficient, these  two  sets  of  Legatees  must  abate  equally. 

There  are  other  Legacies  given  in  this  Will,  but  they 
are  expressly  given  out  of  such  uncertain  Residue  or 
Surplus  as  shall  remain,  after  providing  for  the  Debts, 
Expenses,  and  two  first  sets  of  Legacies ;  and  the  in- 
tention of  the  Testator,  that  they  are  to  be  payable  only 
in  case  there  be  a  Surplus,  is  too  plain  to  admit  of 
Question. 
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WHEELER  V.  MAUNS.  ' ' 

1  HE  Plaintiff  in  this  Suit  having  become  a  Bankrupt,      24th  March. 

Mr.  Wetherell  on  behalf  of  the  Defendant,  moved,  that     o  »    ^_ 

the  Plaintiff  should  be  directed  to  make  his  Assignees  of  plaintiff  Mo- 

parties  to  the  Suit,  by  Bill  of  Revisor,  or  Supplemental  tian  may  he  madt 

BiU,  within  a  Month,  or  otherwise,  that  the  Bill  should  by  the  Defendant 

stimd   dismissed,    with   Costs;    and  he  cited  as   an  that  the  Plaintiff 

Authority  for  the  Motion,  RandaU  v.  Mumford  (a).       ^I"^'"'^  ***  ^*' 
•^  ^        ^  /         stgneestojiea 

The  Motion  was  made  on  Notice,  but  nobody  ap-  Supplemental 

peared  for  the  Plaintiff.  ^f^l^^ '^'f^^ 

^  shall  stand  dts- 

The  Vice-chancellor  :—  ""*'^^  "^^^^ 

Casts. 
Take  an  Order,  that  if  a  Supplemental  Bill  is  not 

filed  within  a  Fortnight,  that  the  Plaintiff's  Bill  stand 
dismissed,  but  not  with  Costs.  The  Mode  of  Pro- 
ceeding in  this  Case  is  analogous  to  the  Case  where 
a  Plaintiff  obtains  an  Injunction  and  dies ;  in  which 
Case,  the  Defendant  may  move  that  the  Injunction 
be  dissolved,  unless  the  Representatives  of  the  deceased 
Plaintive  revive  within  a  certain  time  (A). 

The  Lord  Chancellor,  according  to  one  of  the  re- 
ported Cases,  seems  to  entertain  an  opinion  that  it  would 
be  useful  in  this  Court  to  hold  that  Bankruprcy  abated 
the  Suit ;  and  with  this  opinion  I  entirely  concur.  In 
principle,  the  Suit  is  abated,  for  the  Bankrupt  has  lost 
his  capacity  to  sue.  Where  a  Bankrupt's  Bill  is  dis- 
missed for  want  of  prosecution,  he  cannot  be  made  to 
'  pay  Costs ;  and  the  necessity  of  such  a  motion  as  the 
present  is  a  hardship  upon  a  defendant. 

18  Yes.  424.     .  and  tee  Bill  v,  Boar^,  2  C«x,    - 

Browne  v.  Wamer^  be-     50.     Toionsh^d  v.  Loatf  l 
fore  Lord  ^don^  1808.  M.  S. ;     Cox,  410. 
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Between 
ROBERT   TILLOTSON,   (since  deceased)  and 
CHRISTOPHER  LISTER  -        -        .    Plaintiffs, 

and, 
JOHN  HARGREAVES,  and  others    -    Defendante: 

And  between 

The  said  CHRISTOPHER  LISTER    -      -    Plaintiff, 

and, 

BERNARD    CROOK,    JOHN  BERESFORD,    and 
JAMES  KERSHAW,  Assignees  of  the  Defendant 


WILLIAM  CLEGG 


-    Defendants. 


24th  March. 
Motion  that 
Defendants, 
whose  title  in 
the  trust  funds 
XDOs  in  question 
in  the  Cause, 
might  haoe  ad" 
vanced  to  them 
a  Sum  of  Money 
to  answer  the 
Expense  of  ex- 
ecuting a  Com- 
mission in  Amc" 
rica,  refused. 


Abraham  HARGREAVES,  in  the  Pleadings  of 
this  Cause,  named  by  his  Will,  dated  in  November  1799, 
and  a  Codicil  thereto,  dated  30th  October  1801,  de- 
vised his  Estates  to  the  Plaintiff,  Robert  TillotsoH,  (since 
deceased,)  and  Christopher  lAster^  in  Trust  for  the  second 
and  third  lawful  Sons  of  his  Brother  CArtsfqpA^r  ffar- 
greaves,  as  therein  particularly  mentioned. 

The  Plaintiffs,  for  the  purpose  of  cai*rying  the  Trusts 
of  the  Will  into  execution,  filed  their  Bill,  and  thereby 
prayed  that  the  Will  might  be  established,  and  the 
Trusts  thereof  performed,  and  that  the  usual  Accounts 
might  be  taken,  and  that  the  clear  Residue  of  the  Tes- 
tator's Estates  might  be  paid  to  the  Accountant-General, 
and  laid  out  for  the  Benefit  of  Defendants,  Abraham, 
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Jolmf  and  Thomas,  the  Sons  of  Christopher  Hargrem^es, 
or  such  Person  or  Persons  as  should  appear  to  be 
entitled  thereto. 

The  Plaintifi;  Robert  Tillotson,  died,  and  the  De- 
fendant, William  Clegg,  became  a  Bankrupt,  and  a 
Bill  of  B^viTor  and  Supplement  was  filed  against 
Bernard  Crook,  the  Executor  of  Robert  Tillotson,  and 
John  Beresford  and  James  Kershaw,  the  Assignees  of 
WilUam  Clegg,  the  Bankrupt. 

By  the  Decree  in  this  Cause,  June  1812,  it  was 
referred  to  the  Master,  to  inquire  and  state  to  the 
Court,  whether  the  Defendant  Christopher  Hargreaves, 
the  Brother  of  the  Testator  Abraham  Hargreaves, 
had  any  lawful  Children  living  at  the  Time  of  the 
Death  of  the  Testator;  and  in  case  he  should  find 
that  he  had,  then  that  the  Master  should  inquire,  and 
state  to  the  Court,  whether  any  of  such  Children  were 
since  dead,  and  when  they  so  died,  and  what  was 
their  respective  Age  or  Ages  of  them  so  dying.  In 
pursuance  of  the  Decree,  an  Advertisement  was  settled 
by  the  Master,  and  inserted  in  the  American  Papers, 
which  stated,  that  Christopher  Hargreaves  left  Ejigland 
some  time  previous  to  the  year  1785,  and  went  to  South 
Carolina,  in  North  America,  where  he  settled,  and  is 
supposed  to  have  married  Priscilla  Ward,  by  whom  he 
had  three  Sons,  Abraham,  John,  and  Thomas  Hargreaves, 
who  were  living  in  the  year  1804,  with  their  said  Father 
in  Pendleton  district.  South  Carolina,  and  afterwards 
left  their  Father,  and  went  seven  hundred  Miles  to  the 
westward. 
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R.  TlLLOTSO^ 

and  another,   < 

V.  • 

J.HAaOREAVKt 

and  Others: 

And 
C.  L18TXR 

V. 

B  Crook 
and  others. 


The  Defendant,  Christopher  Hargreaves,  having  made 
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an  Affidavit,  that  he,  some  time  previous  to  the  year 
1785,  left  England  for  America;  and  that  he  inter- 
married with  a  Woman  named  Prssci/^  Ward,  by  whom 
he  had  Issue  Uving,  the  Defendants  Abraham^  John, 


R.  TiLLOTSOW 

and  another, 

V, 

J  Haagriaves  *"^  Thofnas  Hafgreavet,  and  that  they  were  atill  living 
and  others 


And 
C.  ListEH, 

B.,  Crook 
and  others* 


and  a  state  of  Facts  to  that  effect  was  left  at  the  Master^s 
Office,  supported  by  the  Affidavits  of  several  Witnesses, 
in  such  manner,  that  the  Master  waa  perfectly  satisfied 
as  to  their  Claim,  and  was  about  to  make  a  Report  in 
their  favour,  when  the  Solicitor  for  the  Defendants 
who  claimed  an  Interest  in  the  said  Estates,  under 
the  Will  of  the  said  Testator,  in  case  of  the  Deaths 
of  the  said  Abraham,  John,  and  Thomas  Hargreaves, 
requested  the  Master  to  grant  a  Certificate,  that  a 
Commission  to  examine  Witnesses  was  necessary; 
and  he  having  refused  to  grant  such  Certificate,  the 
Solicitor  served  a  Notice  of  Motion,  that  the  several 
Affidavits  and  Testimonials  left  by  or  on  the  behalf 
of  the  Defendants,  Abraham,  John,  and  Thomas  Har- 
greaves,  in  support  of  their  Claim  as  the  lawful  Issue 
of  the  said  Christopher  Hargreaves,  the  Testator's 
Brother,  in  the  Office  of  the  Master  might  be  sup- 
pressed ;  and  that  the  Inquiries  directed  by  the  Decree 
might  be  prosecuted,  not  by  Affidavit,  but  by  the  Ex- 
fUnination  of  Witnesses  upon  Interrogatories,  either 
before  the  Master^  or  before  the  Examiner  or  Com- 
missioners in  the  Country,  or  beyond  the  Seas;  and 
that  the  Master  might  issue  his  Certificate  or  Certi- 
ficates for  a  Commission  or  Commissions  for  that 
purpose,  as  might  be  required  by  the  Solicitors  for  the 
Plaintiffs  or  the  Defendants,  for  the  purpose  of  pro- 
curing Evidence  thereon,  with .  the  usual  Directions ; 
and  on  the  hearing  of  this  Motion  before  the  Fice- 
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Chancellor,  who  thought  that  no  Cotisent  had  been 
given  to  proceed  on  Affidavits,  and  ordered  that  the 
Madtr  should  not  proceed  further  upon  the  inquiries 
directed  by  the  Decree  upon  the  Affidavits  already  made, 
and  any  of  the  Parties  were  to  be  at  liberty  to  apply  to 
the  Court  for  a  Commission  or  Commissions  to  examine 
Witnesses  as  they  might  be  advised;  and  in  case  of 
the  Deaths  of  any  Persons  who  had  already  made 
Affidavits,  before  the  Examination  under  any  such 
Commission,  the  Parties  were  to  have  the  Benefit  of 
any  such  Affidavits,  saving  all  just  exceptions. 


1819. 

R.T1LLOTSOK 
and  another 

J.Haroreaves 

and  others : 

And 
C.  Lister 

B.  Crook 
and  others. 


A  Motion  was  now  made  on  the  Behalf  of  the 
Defendants,  Abrakam,  Johfif  and  Thomas  Hargreaves, 
that  they  might  be  at  liberty  to  sue  out  a  Commission 
or  Commissions  to  examine  Witnesses  in  the  States 
of  Georgia  and  South  Carolina,  in  the  United  States  of 
America,  returnable  without  delay;  and  that  the 
Plaintiffs,  Christopher  Lister,  and  the  Defendants,  Ber~ 
nard  Crook,  or  one  of  them,  ndght  be  at  liberty  to 
retain  for  their  use  the  Sum  of  500/.  in  their  Hanfds 
out  of  the  Rents  and  Profits  of  the  Estates  in  the 
Pleadings  mentioned,  or  so  much  thereof  as  might  be 
necessary  to  pay  the  Expenses  of  etecuting  such 
Commission  or  Commissions. 

Mr.  Bellf  and  Mr.  Parker,  in  support  of  the  Motion, 
mentioned  a  kte  Case  of  Coekeritt  v.  Barber,  before  the 
Lord  Chancellor^  where  a  Sum  of  1,500/.  was  allowed 
to  be  retained  to  answer  the  Expense  of  executing  a 
Conunission  abroad. 


Mr.  Home,  contra. 


i66  CASES    IN   CHANCERY, 

The  Vice-Chancellor  : — 

There  must  be  very  special  Circumstances  indeed  to 
¥rarrant  an  advance  of  Money  for  the  purpose  of  feed- 
ing Litigation.  I  think  it  ought  not  to  be  done  in  this 
Case.  Take  your  Motion,  except  so  far  as  it  seeks  the 
retention  of  500/. 


^ ^ '  TANNER  V.  DEAN. 

94  March. 

Order  to  du-  In  this  Case,  an  Order  had  been  obtained  for  the 
r  a  BUl^  not    dismissal  of  the  Plaintiff's  Bill. 
served  before  the 

^^^'^^^       Afterwards,  and  before  any  Notice  was  given  to  the 

^^notneces-     Plaintiff  of  the  Order  to  dismiss,   he  amended  the 

Mry  to  move  to    Bill* 

ditcharge  it.  * 

The  Vice-Ch  ANCELLOR  was  of  opinion,  (after  some 
time  taken  for  inquiry  into  the  Practice,)  that  the 
Amendment  of  the  Bill  was  regular,  no  notice  having 
been  previously  given  of  the  Order  to  dismiss ;  and 
that  it  was  not  necessary  to  move  to  discharge  the 
Order  to  dismiss  (a). 

(a)  See  Totmg  v.  Smitkf  ante,  196. 
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'813. 


M# 


DICKINSON  and  others  v.  SMITH. 

26th  March, 

In  July  1816,  two  Sequestrators  named  in  a  Writ  of      Motion,  for 
Sequestration,  took  possession  of  the  Defendant's  Farm,  V^y^^^*  of  a 
Lands  and  Premises,  and  of  some  growing  Crops  of      ^  ^r^  q^^^ 
Com,  Grass  and  other  Produce,  and  sold  the  same,  position  for 
and  on  the  17th  July  1817,  they  paid  the  Produce,  Tithesy  out  of  a 
371/.  17  s.  6d.  into  Court.  Fund  in  Court, 

the  Produce  of 

On  the  \%i\L  August  1816,  before  the  Sale  of  the  Crops,  f^'^'^a^Xaid 
&c,  notice  was  given  to  the  Sequestrators,  of  a  Claim  ^j^  ^  Sequestra- 
of  W.  JB.  Tomlim,  to  the  amount  of  67/.  145.  3  d.  due  tors,  refused^ 
from  the  Defenj^ant  in  respect  of  a  Composition  for  wiVA  Costs. 
Tithes  in  respect  of  the  Lands  so  taken  possession  of 
l>y  the  Sequestrators. 

A  Motion  was  now  made,  supported  by  an  Affidavit 
of  the  foregoing  facts,  that  the  Accountant  General 
might  be  ordered  to  pay,  out  of  the  Money  paid  into 
Court  by  the  Sequestrators,  to  Edward  Tomline  the 
Lessee  of  the  Rectorial  Tithes  and  Composition,  the 
Sum  of  67/.  14  f.  3<2.  for  the  Tithes  or  Composition 
in  lieu  thereof,  due  in  respect  of  the  Lands  taken  pos- 
session of  by  the  Sequestrators,  and  also  the  Costs  of 
the  Application. 

Mr.  Choen  in  support  of  the  Motion. 

Mr.  Heald  and  Mr.  Cooper,  contra,  contended,  that 
as  only  a  Composition  was  claimed,  there  was  no 
lien  on  the  Land,  but  only  a  personal  demand  on  the 

Vol.  IV.  N 
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Dickinson 
•  and  others 

V, 

Smith. 
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Tenant,  and  therefore  that  no  Claim  could  be  made 
on  the  Fund  in  Court,  produced  by  the  Sequestration. 

The  Vice-Chancellor  : — 

If  Tithes  had  been  due  in  respect  of  the  Produce 
of  the  Land  taken  possession  of  by  the  Sequestrators, 
this  Motion  would  have  been  correct,  for  the  Seques- 
trators would  not  be  justified  in  taking  the  Produce  of 
the  Land  without  paying  the  Tithe ;  but  here  there  is 
a  Composition  for  Tithe,  which  is  no  lien  on  the 
Land,  but  only  a  personal  demand,  recoverable  as  such 
at  Law.  There  is  no  ground  for  the  Motion;  it  must 
be  refused,  with  Costs. 


1819- 
26  March. 


ATTORNEY  GENERAL  v.  BURCH  and  others. 


Information     A  MOTION  had  been  made,  as  of  course,  and  an 
against  several,    Qider  made,  for  the  payment  of  Costs  to  a  Defendant, 

yraymg  e  j      ^^  having  answered,   and    the  Information,    though 
as  to  some  oj  the  .  ?  o 

Defendants^  and  P'^y^S  ^^^^^  *s  to  others,  being  merely  for  Discovery 
a  Discovery  only  as  to  him. 
as  to  one*    That 

Defendant,  Mr.  Eagle  now  moved  to  discharge  that  Order,  as 

onan^ring,       being  irregular. 
moved,  as  of  ^        ° 

course,  and  ob- 
tained an  Order        Mr.  Owen,  contra, 
for  his  Costs,  the 

Bill  bein^  said  to  be  only  for  discovery  against  him ;  hut  such  Order  was, 
«i^  Motion^  discharged. 
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The  Vicb-Chancellok  :— 

The  Order  must  be  discharged.  When  a  Bill  is 
merely  for  a  Discovery,  a  Defendant,  on  putting  in  a 
sufficient  Answer,  may  move  for  his  Costs,  but  not 
where  the  Bill  prays  relief.  It  is  said  that  as  to  this 
Defendant,  the  Bill  is  merely  for  a  Discovery,  and 
that  no  Relief  is  prayed  against  him ;  but  the  Court 
cannot  examine  the  Record  to  see  whether  the  Plain- 
tiff may  not,  under  tfie  Prayer  of  general  relief,  be  en- 
titled to  some  relief  against  this  Defendant.  There  is 
no  instance  of  such  an  Application;  and  this  Order 
was  obtained  on  a  Motion  of  course. 

Motion  granted. 
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Attobvet 
Gekerai. 

BvacR 
and  otben* 


SMITH  V.  THOMPSON. 


A4r.  Bell  moved  on  the  2i8t  to  set  aside  an  Attach- 
ment for  want  of  an-  Answer,  with  Costs,  it  having 
issued  without  being  first  entered  in  the  Registrar's 
Book.  The  Registrar  was  desired  to  see  how  the 
Practice  was  in  such  Cases,  and  the  Motion  stood 
over  for  that  purpose. 

On  the  next  day,  the  22nd,  Mr.  Walker  the  Registrar 
stated,  that  the  Attachment  must  be  entered  in  tlie 
Ilegistrar\  Book  before  it  is  issued,  and  thereupon  the 
Vice-ChatKeUoT  made  the  Order  as  prayed. 


f2 1st  and  fidnd 
April, 

An  Attach- 
ment must  he  en^ 
ttred  in  the 
Registrar's  Book 
before  it  is 
issued. 


N  a 


i8o 
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22nd  April. 

The  Act  of 
the  47  Geo.  ill. 
Seas.  2nd, 
cA.  74,  applies 
only  to  Persons 
whoxvereTraders 
a(  the  time  of 
their  decease^ 
and  not  to  Per- 
sons who  have 
lefi  off  Trade 
before  they  died. 


HITCHON  and  another  v.  BENNETT  and  others. 

1  HE  question  in  this  Cause  was,  whether  the  real 
Estate  of  James  Whittle^  deceased,  was  liable  to  the 
payment  of  his  simple  Contract  Debts,  under  the 
47  Geo,  III.  Sess.  2.  ch.  74.(0) 

By  an  Order  made  in  the  Cause,  26  June  1818,  it 
was  referred  to  a  Master  to  inquire  whether  the  Tes- 


(a)  The  Words  of  the  Act 
are  '*  that  from  and  after  the 
passing  of  this  Act,  when  any 
Person  being,  at  the  time  of 
his  death,  a  Trader  within  the 
true  intent  and  meaning  of 
the  Laws  relating  to  Bank- 
rupts, shall  die  seised  of  or 
entitled  to  any  Estate  or  In- 
terest in  Lands,  Tenements, 
.Hereditaments,  or  other  real 
Estate,  which  he  shall  not  by 
his  last  Will  have  charged 
with  or  devised,  subject  to  or 
for  the  payment  of  his  Debts, 
and  which,  before  the  passing 
of  this  Act  would  have  been 
Assets  for  the  payment  of  his 
Debts  due  on  any  Security  in 
which  the  Heirs  were  bound, 
the  same  shall  be  Assets,  to 
be  administered  in  Courts  of 
Equity  for  the  payment  of  all 
the  just  Debts  of  such  Person, 
as  well  due  on  Simple  Con- 


tract as  on  Specialty;  and 
that  the  Heir  or  Heirs  at  Law, 
Devisee  or  Devisees  of  such 
Debtor,  shall  be  liable  to  all 
the  same  Suits  in  Equity  at 
the  Suit  of  any  of  the  Creditors 
of  such  Debtors,  whether  Cre- 
ditors by  Simple  Contract  or 
Specialty,  as  they  were  before 
the  passing  of  this  Act  liable 
to  at  the  Suit  of  Creditors  by 
Specialty,  ia  which  the  Heirs 
were  bound :  provided  always, 
that  in  the  Administration  of 
Assets  by  Courts  of  Equity, 
under  and  by  virtue  of  this 
Act,  all  Creditors  by  Specialty, 
in  which  the  Heirs  are  bound, 
shall  be  paid  the  full  ampunt 
of  the  Debts  due  to  them, 
before  any  of  the  Creditors  by 
Simple  Contract,  or  by  Spe- 
cialty, in  which  the  Heirs  are 
not  bound,  shall  be  paid  any 
part  of  their  demands/' 
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tatoT  JaTnes  Whittle  was,  at  the  time  of  his  death,  in- 
debted  to  an^  person,  and  whom,  in  respect  of  any 
Debt  contracted  by  him  during  th^e  time  he  was  in 
tntde,  and  at  what  time  he  was  in  trade,  and  whether 
he  was,  at  the  time  such  Debt  or  Debts  was  or  were 
contracted,  a  Trader  within  the  true  intent  and  meaning 
of  the  Bankrupt  Law,  Witli  liberty  to  state  any  special 
circumstances. 


V- , * 

HiTCHON 

and  another 

V. 

Benkett 
and  olherft. 


The  Master  by  his  Report,  23  March  1819,  found, 
that  the  Testator  Jiw?w«WTliV/fe,  previous  to  and  from  the 
Month  of  July  1789,  and  until  the  year  1794,  carried 
on  the  Trade  of  Joiner,  Packing-Gase  Maker,  and 
Builder,  and   was  during  the  whole   of  such  time  a 
Trader  within  the    meaning  of  the  Bankrupt  Laws. 
That  the  Testator  in  his  Life-time  was  indebted  to  John 
Lane,  of,  &c.  in  the  Sum  of  400  /.  the  greatest  part 
whereof  was  for  a  Debt  contracted  during  the  time  the 
said  James  Whittle  carried  on  his  said  Trade  or  Busi- 
ness, i.  e.  between  the  Month  of  July  1789  and  the 
beginning  of  the  year  1794,   which  Debt  was  con- 
tracted for  Work  and  Labour  performed  by  the  said 
John  Lane,  in  his  Life-time,  and  by  his  Servants,  for  the 
Testator  James  Whittle,  and  for  Materials  found  and 
provided  by  the  said  John  Lane,  in  his  Life-time,  for 
the  Te&tAtoT  James  Whittle,  in  and  about  the  said  Work 
and  Labour: — ^That  the  said  John  Lane  died  on  the 
1 2th  April  1 796,  and  that  Letters  of  Administration  of  his 
Estate  and  Effects  were,  on  the  4th  Ji//y  1796,  granted 
to  the  Plaintiffs  Laurence  Kitchen,  John  Turner,  Joseph 
Barker,  and  John  Barlow : — That  John  Turner,  Joseph 
Barker,  and  John  Barlow  having  died,  leaving  Lawrence 
Kitchen  surviving,  he,  as  the  surviving  Administrator 
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1819. 
* . ^ 

HlTCHOK 

and  another 

Bennett 
and  others. 


of  John  Lane,  deceased,  in  Hilary  Term  1802,  brougbt 
an  Action  against  William  Whittle  for  the  recovery  of 
the  Debt  of  400/.  and  on  tlie  12th  May  1812,  re«  ' 
covered  Judgment  for  the  Sum  of  400/.,  besides 
192/.  i6».  for  his  Costs,  making  together,  the  Sum  of 
592/.  165.  ^hich  Judgment,  at  the  time  of  the  death, 
of  the  Testator  James  Whittle,  remained  wholly  unsatis- 
fied  and  due  from  the  Estate  of  Whittle  to  the  PlaintifF 
Lawrence  Kitchen^  as  the  personal  Representative  of  the 
said  John  Lane.  And  the  Master  further  stated,  that 
he  did  not  find  that  the  Testator  James  Whittle  was,  at 
the  time  of  his  death,  indebted  to  a^y  Person  for  any 
other  Debt  contracted  by  him  during  the  time  he  was 
in  Trade. 


Mr.  Agar,  and  Mr.  Duckworth,  for  the  Plaintiffs 
contended,  that  as  the  Testator  was  once  a  Trader,  he 
was  within  the  Act,  though  he  was  not  a  Trader  at  the 
time  of  his  death. 

Mr.  Bell,  Mr.  Horne,  and  Mr.  Parker,  contra. 


The  Vice-Chancellor: — 

Formerly,  by  the  policy  of  the  Law,  the  real  Estate 
of  a  deceased  Debtor  was  not  subject  to  the  payment 
of  simple  Contract  Debts.  This  Act,  with  respect  to 
Traders,  who  are*  the  objects  of  the  Bankrupt  Law,  has 
altered  the  old  Law  in  the  administration  of  Assets,  and 
has  subjected  their  real  Estate  to  the  Payment  of  their 
simple  Contract  Debts  ;  but  in  the  enacting  part  of  the 
Statute  the  language  is, ''  That  from  and  after  the  pass- 
ing of  this  Act,  when  any  Person  being  at  the  time  of 
his  (fea^ A  a  Trader  within  the  true  intent  and  meaning  of 
the  Laws  relating  to  Bankrupts,  &c."    The  Law  there- 
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fore  remains  as  before  the  Statute,  unless  the  deceased 
was  a  Trader  at  the  time  of  his  death.  The  Master  has 
found  that  this  Testator  had  discontinued  trading  from 
the  year  17949  being  two  years  previous  to  his  death, and 
it  cannot  therefore  apply  to  his  Estate  the  Provisions 
of  this  Statute.  It  is  said  that  this  construction  will 
enable  a  Man,  labouring  under  a  mortal  disease,  to 
quit  his  Trade,  and  thus  exonerate  his  Real  Estate.  In 
such  a  Case  it  would  be  difficult  to  avoid,  an  imputation 
of  Fraud,  that  would  frustrate  his  purpose.  But  if  a 
Man  should  happen  to  die  the  day  after  he  has  bona  fide 
quitted  Trade,  this  Statute  does  not  apply  to  his^ 
Estate. 
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HlTCIIOy 

and  another 

V. 

Bennett 
and  others. 


SITWELL  V.  SITWELL. 

28t&  ApriL 

-DY  an  Order,  15th  February  1819,   it  was  ordered       Certain  Tim" 

that  the  several  Trees  therein  mentioned,  standing  on  *^''  Trees  vxre 

the  Plaintirs  Estates,  should  be  sold  ^,1  Ludlow,  in  the  ordered  to  be  sold 

County  of  Salop,  at  such  time  or  times,  and  under  and  */  *  i   p     1 

subject  to  such  Particulars  and  Conditions  of  Sale  as  Money  to  be  se- 

the  said  Master  should  approve.     And  it  was  ordered  cured  by  Recog- 

that  the  Money  to  be  paid  by  way  of  Deposits   at  "^^''ww,  and 

the  time  of  sale,  and  the  subsequent  Instalments,  as  P^y^^j^  ^^f^^' 
,  .1    .^  1    1,    1.  11,1  .1  1      tain  Instalments 

the  said  Master  shall  direct,  should  be  paid  to  the     .    .  .  , 

.  x^  <it  given  periods. 

Receiver  of  the  Rents  and  Profits  of  the  said  Estates,  y^i^  Purchasers 

being  desirous  of 
paying  the  Purchase  Money  immediately,  on  being  allowed  a  discount,  an  Order 
-xas  made  for  that  Purpose,  the  Defendants  consenting, 
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And  it  was  ordered  that  he  should  pay  the  samei  the' 
amount  thereof  tq  be  verified  by  Affidavit,  into  the 
Bank^  with  the  privity  of  the  Accountant  General  of 
this  Court,  to  be  there  placed  to  the  Credit  of  this 
Cause,  the  Account  of  Timber  Money,  subject  to  the 
further  Order  of  this  Court.    And  it  wa«  ordered  that 
the  said  Master  should  approve  of  a  proper  Recogni- 
zance to  be  entered  into  by  the  said  Purchasers  of  the 
said  Timber,  for  the  due  payment  of  the  said  Instalments 
to  be  paid  by  them  for  the  Purchase  of  the  ^aid  Trees,  • 
according  to   the   Conditions  of  the  said  Sale,  to  be 
approved  of  by  the  Master: — The  Sale  took  place  on 
the  8th  Day  of  April  instant,  under  certain  Conditions, 
the  third  of  which  was,  as  follows ;  "  the  Purchasers 
to  pay  down,  at  the  time  of  Sale,  a  Deposit  of  10  L  per 
cent,  on  the   whole  of  their  Purchase  Money,  to  the 
Receiver  in  the  said  Cause ;  and  to  pay  a  further  De- 
posit of  40  /.  per  Cent,  to  the  said  Receiver,  on  or  before 
the  29th  Day  o(  January  1820;  and  the  Remainder  to 
the  said  Receiver  on  or  before  the  15th  day  of  Novem- 
ber following;    and  the  Purchasers   are   within  one 
calendar  Month  from  the  day  of  Sale  to  give  Security, 
at  the  Expense  of  the  Vendors,  (to  be  approved  of  by 
the  said  Master,)  for  Payment  of  the  second  Instalment 
of  40/.  per-Cent.  and  the  remaining  50/,  per-Cent.; 
and   in    the  mean  time  until  such  Security  shall   be 
given,  no  part  of  the  Timber  Trees,  Top  or  Bark,  shall 
be  removed. 


The  Trees  were  accordingly  put  up  to  Sale  on  the 
8th  April  1819,  and  sold. 


The   Purchasers  now  moved,  that  they  might  be 
discharged  from  the  before-mentioned  third  Condition 
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of  such  Sale,  on  their  respectiyely  paying  to  the 
Receiver  on  or  before  the  8th  May  next,  the  Remainder 
of  their  Purchase  Monies,  deducting  from  such  Pay- 
ment a  Discount  at  ftve*-per-Cent.  from  the  said  day  of 
Payment  to  the  29th  January  next^  and  a  like  Discount 
on  n  Moiety  of  the  said  Purchase-Monies,  from  tha 
29th  January  to  the  15th  NovenUw  1890 ;  and  that  the 
Receiver  might  be  ordered  to  pay  such  Monies  fthe 
Amount  to  be  verified  by  Affidavit)  into  the  Bank,  and 
that  the  same,  when  so  paid  in,  and  the  Accumulations,- 
might  be  laid  out  in  the  Tbree-per-Centi* 


1&5 


l8lQ. 


The  Motion  was  consented  to  by  the  Defendants. 


The  Vice-ClumciBor  thought  the  Motion  was  advan- 
tageous to  the  Vendors,  and  made  the  Order,  as 
prayed. 
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WOOD  V.  WILUAMS. 
1st  Maj. 

On  a  BUI  to    ThIS  was  a  Bill  of  Foreclosure.    The  Mortgage  was^ 

.^  J  ^L  \  stated  in  the  Bill  to  have  been  made  by  Demise  to  one 

tt  appeared  f  that    ^    ,      ,         ,       ,  ^ 

the  Mortgage  ^^^'^  ^^*  *^*  ^^  ^**  ^^Y  ^  Trustee  for  the  Plaintiff, 
was  made  to  H.  who  advanced  the  Money,  and  that  Holt  had  executed 
who  woi  a  Trus-^  a  Declaration  in  Writing,  whereby  he  declared,  that 
tee  for  ¥f.by  |^  Name  was  made  use  of  in  the  Mortgage-Deed  as  a 
wham  the  Mart-  ^p^^^^^  f^^  ^j^^  Plaintiff. 
gage-Money  was 
adooHced*  HeU 

that  H.  must  be  '^®  Defendant,  by  his  Answer,  amongst  other 
a  Party  to  the  things,  insisted  that  Holt,  the  Trustee,  ought  to  have 
Suit  been  made  a  Party  to  the  Bill. 

On  the  coming  on  of  the  Cause,  this  Day,  the  Objec- 
tion, for  want  of  Parties  was  lu-ged  by  Mr.  Bell,  and 
Mr.  Belt;  and  opposed  by  Mr.  Wetherell. 

The  Vice-Chancellor  : — 

It  is  necessary,  that  Holt,  the  Trustee  should  be  a 
Party  to  this  Suit,  for  it  is  his  Legal  Estate  which  is 
to  be  protected  by  the  Decree  of  Foreclosure,  ahd  he 
*  is  a  necessary  Party  to  an  immediate  Re-conveyance,  if 
the  Defendant  should  redeem.  Let  the  Cause  stand 
over,  with  liberty  to  amend,  by  adding  Parties,  the 
Plaintiff  paying  the  Costs  of  the  day. 
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BENCH  and  others  t;.  BILES. 

6thMay. 

John  HAMPTON,  by  Ws  Wai,  gave  all  hifl  real      Bequest  to 
and  personal  Estate  to  his  Wife  for  life ;  and  after  her  Wife.of  real  and 
decease,    gave  various  Legacies,  and  all    the   Rest,  Vf^^^^y^^te 
Residue,  and  Remainder  of  his  real  and  personal  Estate,  after  her  dece 
he  gave,  devised,  and  bequeadied  to  his  two  Nephews,  aC^flqf'oariaus 
Peter  White,  nnd  WilUam  Biles,  Share  and  Share  alike,  Legadesy  and  a 
their   Heirs,  Executors,   Administrators,  or  Assigns,  Devise  of  aU  the 
for  ever.  ^R«^  Residue, 

ondRemamdtr 

Tlie  question  was,  whether  the  Legacies  were  a  ^»^««'j«'^ 

Charge  upon  the  real  Estate?  TftJt^T'^'' 

Nephews,  Held,. 
On  the  part  of  the  Plaintiffs  the  Legatees,  Mr.  Heald  ^^  the  Legacies 

contended,  that  the  Legacies  were  a  Charge  on  the  were  a  Charge 

real  Estate,  and  cited  Aubrey  v.  Middletan  (a),  in  which  on  the  real 

case,  the  Testator  gave  several  Legacies  and  Annuities,  •'^'^^• 

to  be  paid  by  his  Executor,  and  then  devised  all  the 

Rest  and  Residue  of  his  Goods  and  Chattels;  and     - 

Estate,  to  his  Nephew,  (who  was  his  Heir  at  Law,)  and 

appointed  him  Executor  of  his  WiU.     Lord  Cowper 

held  that  the  real  Estate,  on  a  deficiency  of  the  personal 

Estate,  was  chargeable  with  the  Debts  ^d  Annuities. 

On  behalf  of  the  Defendants,  Mr.  Bell,  and  Mr. 
Ihwdeswell,  insisted  that,  the  real  Estate  was  not  ap- 
plicable in  Payment  of  the  Legacies ;  and  they  cited 

(a)  Vin.  Abr.  Ut.  Charge  (D),  Gas.  15,  S.  C.  2  Eq.  Abr. 
497. 
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iSto.  Rightly  V.  KiglUly  (fi),  in  which  it  was  held,  that  though 

^  in  the  case  of  Debts,  slight  Words  are  sufficient  to 

Bench         charge  the  real  Estate,  because  of  the  moral  obligation 

^      to  pay  Debts,  y^t,  that  in  the  case  of  Legacies,  they 

Biles.         being  purely   voluntary,    a  manifest   Intention  must 

appear  to  create  a  Charge  on  Land  for  the  Benefit  of 

the  Legatees.    That,  in  this  Case,  there  was  no  such 

manifest  Intention, 

The  Vice-Chancellor  : — 

This  Case  appears  to  me  more  clear  for  the  Legateea 
than  that  of  Aubrey  v.  Middleton.  It  is  truly  stated, 
that  Legacies  form  no  Charge  on  the  real  Estate  to 
affect  the  Heir  or  Devisee,  unless  the  Testator  has 
shown  a  manifest  intention  to  that  effect.  The  Testator 
here  gives  all  his  real  and  personal  Estate  to  his  Wife, 
for  her  life,  blending  them  together  as  one  Fund  for  her 
use ;  after  her  death,  he  gives  certain  pecuniary  Lega- 
cies, and  then  the  Rest,  Residue,  and  Remainder  of  his- 
real  and  personal  Estate,  to  his  Nephew.  He  plainly 
contimiea  after  her  death  to  treat  them  as  one  Fund, 
the  Rest,  Residue,  and  Remainder  of  which,  after  pay- 
ment of  his  Legacies,  is  to  go  to  his  Nephew.  The 
Decree  must  be  as  prayed. 

(fi)  2  Ves.jun.  338. 
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CALDECOTT  and  otheis  v.  CALDECOTT 

and  otheiB. 

7th  May. 

By  the  Will  of  the  Testator,  the  Reside  erf  faitf  pei^      f^^e  JViU 
Bonal  Estate  was  given  to  two  of  the  Defendants,  the  j^^^  ^^\ 
Executors,  in  Trust,  to  receive  the  Dividends,  Interest,      „         y 
and  annual  Produce,  as  the  same  should  become  due  j^  ^^  Ladv- 
and  payable,  unto  his  Nephew,  John  Caldecott^  for  and  d^  ondMkhatU 
during  the  Term  of  his  natural  Life,  in  equal  Portions,  mas-dmf^  Money 
on  the  ttoo  most  usual  Feasts,  or  Days  of  Payment,  in  the  wo*  ordered  to  be 
year ;  that  is  to  say,  Lady-day  and  Mtehaelma^-^y,  and  ^"  ^'  *^  ^^ 
after  his  decease,  in  Trust  for  other  purposes.  ^  ^T'^'41. 


ts 
Reduced^  the 
Dividends  on 
A  Motion  was  now  made,  that  the  Defendants,  the  that  Stock  being 
'Executors,  might  be  ordered,  within  a  Fortnight,  to  pay  poyahk  at  that 
into  the  Bank,  in  the  Name  of  the  AccountantrGeneral,  '^^^^ 
to  the  credit  of  the  Cause,  the  Sum  of  2,000  Z.  admitted 
by  their  Answer  to  be  in  their  hands ;  and  that  the 
same  might  be  laid  out  in  the  purchase  of  Bank  three- 
per-Cents.;  and  that  the  Dividends  might  be  paid  to  the 
Defendant,  John  Caldecott,  during  his  Life,  or  until  the 
further  Order  of  the  Court. 

Mr.  Temple,  contra,  objected,  that  if  the  Money  was 
laid  out  in  the  three-per-Cent.  Consols,  the  Dividends 
could  not  be  paid  at  Lady-day,  and  at  Michaelnuu^ay, 
as  they  would  be  received  in  January  and  July\  but  if 
laid  out  in  the  Three-per-Cent.  Reduced,  they  might  be 
paid  at  the  time  directed  by  the  Testator. 
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1819. 
'■      V       '  the  Vicb-Chancellok  : — 

Caldkcott,        j^  q^  DiTidends  are  to  be  paid  to  the  Tenant  for 

^  Life^  in  January  and  Jvly,  the  Trusts  of  the  Will 

Caldbcott^    cannot  conveniently  be  executed,  if  the  Money  is  laid 

and  othen.      out  in  the  Tbree-per-Cent.  Consols ;  it  must,  therefore, 

be  laid  out  in  the  Three-per-Cent.  Reduced  Annuities, 

^ich  are  payable  in  January  and  July. 


Mr.  Crofty  the  Registrar,  on  being  consulted,  said 
Lord  Thurlow  had  made  a  similar  Order. 
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NORBURY  V.  NORBURY.  ^^^  j^ 

d^  Court  wiil  not 

vJN  the  coming  on  of  this  Cause,  for  further  direc-  order  aReferefice 

lions,  Mr.  Bell  desired  that  a  Reference  might  be  made  to  the  Master^  to 
to  the  Master,  to  ascertain  whether  it  would  not  be  for  ij^re  whether 
the  benefit  of  the  Infants,  that  a  Sum  of  Money  in  the  \^^  ^^^ 
Executor's  Hands    should  be  laid  out  on  Mortgage,  j  ^  ^^^jJl 
instead  of  being  applied  in  the  purchase  of  Three-per-  Money  in  Ex- 
Cent.  Consols.,  as  the  Interest  on  the  Mortage  would  tctUor^s  Hands 
exceed  the  Dividends  of  the  Money  if  laid  out  in  the  should  he  laid  out 
Three-per-Cents.  ^  Mortgage  ; 

the  course  of  the 
Court  being  to 
The  Vice-chancellor  said,  he  did  not  recollect  that  order  it  to  be 
such  Permission  had  ever  been  given  unless  under  very  l^  ^^  ^  ^^ 
special  circumstances,  as  where  there  was  a  Mortgage  ^^^^^'P^'^Cent* 
or  Charge  on  the  Infant's  Estate,  it  being  the  constant 
course  of  the  Court  to  order  the  Money  to  be  laid  out 
in  the  Three-per-Cents ;  but  he  permitted  Mr.  Bell  to 
mention  the  matter  again,  if  he  should  find  any  Au- 
tliority. 

On  this  Day,  Mr.  Bell  mentioned  the  case  of  Poore  jyth  May. 
V.  Hawker,  5th  August  1816,  in  which  the  late  Master 
of  the  Rolls  directed  a  Reference,  to  see  whether  it  was 
for  the  benefit  of  the  Infant,  to  lay  out  a  Sum  of 
20,000 /.Three-per-Cents.  and  17,000 /.Three-per-Cents. 
Reduced,  or  any  part  thereof,  on  real  Security. 
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^g^g  **  As  to  so  much  of  the  said  Bill  as  seeks  that  this 

' V— — '     Defendant  may  answer  and  set  forth,  whether  the  De- 

Glego         fendant  has  not  now,  or  had  not  lately^  or  at  some  and 
^'  what  times  or  time,  and  when  last,  and  when  in  parti- 

cular, in  his  Possession,  Custody  or  Power,  divers  or 
some  and  what  Conveyances  or  Conveyance,  Deeds  or 
Deed,  Instruments  or  Instrument,  Wills  or  Will,  or  Co- 
pies or  a  Copy  of  Wills  or  a  Will,  Papers  and  Writings 
or  Writing,  by  which  he  this  Defendant,  or  the  Persons 
or  Person  for  the  time  'being  seised  of  or  well  entitled 
to  the  9aid  Impropriate  Rectory  or  Parsonage  of  Prest- 
bury,  conveyed  or  meant  or  intended  to  convey  or  to 
pass  to  some  or  other  and  what  Person  or  Persons  all 
or  some  and  what  part  of  the  Htfaes  of  Hay,  Clover  oi 
other  Grasses,  of  and  in  the  said  Parish  of  Prestbury 
and  the  titheable  places  thereof,  or  some  part  or  pai^ 
thereof,  or  some  Moduses  or  Modus  in  composition, 
or  other  CoiQpogition  for  the  last-mentioned  Tithes,  or 
for  .some  and  which  of  them,  or  some  and  what  part  or 
parts  thereof,  and  particularly  the  Tithes  demanded  by 
the  said  Bill  of  Complaint,  or  some  and  what  part  or 
parts  thereof;  or  whether  this  Defendant  does  not  know» 
or  believe  or  suspect,  or  has  not  some  and  what  reason 
to  know,  or  believe  or  suspect,  where  such  Conveyances 
or  Conveyance,  Deeds  or  Deed,  Instruments  or  Instru- 
ment, Wills  or  Will,  Copies  or  Copy  of  Wills  or  a  Will, 
papers.   Memorandums  and  Writings  or  Writing,  or 
some  and  which  of  them,  now  are  or  is,  or  lately  or  at 
some  time  aod  when  in  particular  were  or  was,  or  how 
otherwise  :---Wbeth«r  tbis  Defe^dsoit  bag  »ot  in  bis  Pos- 
Bisssion  or  Power  divers  or  some  and  what  Conveyances 
(NT  Convey wee^  Peeds  or  h  P^e4|  I»strwcaei)ts  or  an 
Inrtcwnent,  Wills  Qr  Will,  Copies  of  Wills  w  of  a  Will, 
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Papers  and  Writings  or  Writing,  by  which  he  this  De-  ig^g^ 

&ndsat,  or  some  and  which  of  those  Persons  through     ' ^""^ 

whom  be  claims  to  be  seised  of  or  well  entitled  to  the        Clegg 
said  Rectory  or  Parsonage,  claims  or  claimed  to  be         .   ^* 
entitled  to  the  said  Rectory  or  Parsonage  Impropriate,  ^^^* 

and  to  the  Tithes  demanded  by  his  said  Bill,  or  some 
and  which  of  them ;  or  whether  this  Defendant  does 
not  know,  or  believe  or  suspect,  or  has  not  some  and 
what  reason  to  know,  or  believe  or  suspect,  where  or 
in  whose  Possession  or  Power  the  same,  or  some  and 
which  of  them,  are  or  is,  or  lately  or  at  some  and  what 
time,  or  when  last  were  or  was  1  and  whether  by  such 
Conveyances  or  Conveyance,  Deeds  or  Deed,  Instru- 
ments or  Instrument,  Wills  or  Will,  Copies  or  Copy  of 
Wills  or  a  Will,  Abstracts  or  Abstract,  Papers  and 
Writings,  or  some  or  one  and  which  of  them  it  does 
Aot  appear : — ^Whether  it  is  not  the  truth,  that  the  Tithes 
demanded  by  this  Defendant  by  the  said  Bill,  for  the 
Lands  belonging  to  or  occupied  by  the  said  Plaintiff  in 
the  Townships  of  Chelford,  Raimw,  Bosky^  Old  With- 
•Hgion,  and  Lower  Wiihifigtim,  or  in  some  and  whiph  of 
them,  or  some  and  what  parts  or  part  of  such  Tithes^  were 
not  purchased  by,  or  well  and  sufficiently  and  compe- 
tently conveyed  to  the  several  Persons  through  whom 
this  Defendant  derives  his  Title  to  the  said  Impropriate 
Rectory  or  Parsonage,  or  that  this  Defepdwt  is  not 
BOW  seised  of  or  well  entitled  to  the  said  Impropriate 
Rectory  or  Parsonage,  or  of  or  to  the  said  Tithes     , 
chdmed  by  him  by  his  said  Bill,  oi  of  or  to  some  and 
wiyii  part  thereof,  or  of  or  to  ai\y  Modus  6r  Composi- 
tion in  lien  thereof,  or  of  or  to  some  and  what  part 
tfatteof,  or  how  otherwise: — ^Whether  in  several  or  some 
OM  and  which  of  the  Deeds,  Writings  or  Instruments, 
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1819.  which  purport  to  be  Conveyances  or  Assurances  of  the 

'         '     Tithes  claimed  by  this  Defendant  in  the  said  Parish  of 

Glegg         PrestbuTy,  or  some  part  thereof,  the  Tithes  claimed  by 
^'  this  Defendant  by  the  said  Bill,  or  some  and  what  part 

thereof,  are  not  mentioned,  or  are  not  conveyed  to  this 
Defendant  Richard  Legh,  or  to  the  Person  or  Persons 
under  whom  he  claims  the  said  Impropriate  Rectory, 
or  how  otherwise: — ^Whether  the  said  Tithes  claimed 
by  the  said  Bill,  or  some  and  what  part  thereof,  are  not 
therein,  or  in  some  and  which  of  them  omitted,  or  re- 
served or  conveyed  to  some  other  Person  or  Persons 
than  this  Defendant,  or  the  Person  or  Persons  under 
whom  this  Defendant  claims  the  same,  or  how  'other- 
wise : — ^THat  this  Defendant  may  set  forth  a  full  and 
true  List  or  Schedule  of  all  and  every  the  said  several 
Conveyances  and  Conveyance,  Deeds  and  Deed,  In- 
struments and  Instrument,  Wills  and  Will,  Copies  and 
Copy  of  Wills  and  a  Will,  Abstracts  and  Abstract, 
Papers  and  Writings,  and  the  Names  of  the  Parties 
thereto,  and  the  Dates  and  short  and  material  Contents 
thereof :— That  this  Defendant  may  set  forth  a  full  and 
true  account  or  description  and  particular  of  all  the 
Tithes  which  were  conveyed  and  passed,  or  which  were 
intended  to  be  conveyed  or  to  pass  by  each  of  such 
several  Deeds  or  Deed,  Instruments  or  Instrument, 
Wills  or  Will,  and  Writings  or  Writing,  in  the  words 
and  figures  thereof;  and  in  which  of  such  Deeds  or 
Deed,  Instruments  or  Instrument,  Wills  or  Will,  and. 
Writings  or  Writing,  the  Tithes  demanded  by  this  De- 
fendant by  the  said  Bill,  or  any  parts  or  part  of  such 
Tithes,  are  or  is  mentioned  or  comprised,  and  in  which 
of  them  such  Tithes  and  each  and  every  part  thereof, 
or  some  and  what  parts  or  part  thereof,  are  or  is  not 
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mentioned  or  comprised^  or  are  or  is  omitted,  or  are  or  1819. 

is  reserved  or  conveyed  to  some  Person  or  Persons,  and     ' ^ 

virhom  by  name : — Whether  this  Defendant  ought  not  to         Gleoo 
set  forth  such  several  particulars ;  and  if  not,  why  not : —  ^' 

Whether  he  does  not,  and  why,  refuse  so  to  do: — Whe- 
ther for  some  and  what  short  time  previous  to  the  6th 
day  of  August  1579>  or  at  some  other  and  what  time  Sir 
George  Calverleyy  Knt.  George  Cotton,  Hugh  Chulmerly; 
Henry  Manwaringe,  John  Natfutll,  Richard  Hurleston, 
and  Thomas  Legh,  one  of  the  Ancestors,  of  this  De- 
fendant, or  some  and  which  of  them,  or  some  other 
and  what  Persons  were  not  seised  of  or  otherwise  well 
entitfed  to  the  said  Impropriate  Rectory  or  Parsonage, 
in  Fee-simple,  as  Joint-tenants,  or  how  otherwise ;  or 
whether  the  said  Indenture  or  Instrument  in  the  said 
Bill  of  Complaint  mentioned  to  bear  date  the  6th  day 
of  August  1579,  or  some  other  and  what  Indenture  or 
Instrument  of  some  other  and  what  date,  was  not  duly 
made  and  executed  by  and  between  such  Parties,  and 
was  Hot  of  such  date,  purport  and  effect,  as  is  in  the  said 
Bill  of  Complaint  in  that  behalf  mentioned;  or  was  not 
duly  made  and  executed  by  and  between  some  other 
and  what  Parties,  and  of  some  other  and  what  purport 
and  effect;  and  whether  the  said  last-mentioned  In- 
denture or  Instrument,  or  some  Copy  or  Abstract  thereof 
or  Extract  therefrom,  is  not  now  or  was  not  lately, 
and  when  last  in  the  Possession  or  Power  of  this  De- 
fendant; and  that  this  Defendant  may  set  forth  so 
much  and  such  part  of  the  said  last-mentioned  Inden- 
ture or  Instrument  as  relates  to  the  Conveyance  of  the 
Tithes  of  the  said  Parish,  and  also  so  much  of  the  said 
Indenture  or  Instrument  as  relates  to  the  Exception 
and  Reservation  of  the  said  Tithes  of  any  part  of  the 
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1819.         6ftidt^ansh|  in  the  words  and  figures  thereof: — ^That 
^       ^  this  Defendant  may  produce  the  said  last-mentioned 

Glego         Indenture  or  Instrument  to  the  said  Plaintiff,  or  leave 
-,    '  the  same  in  the  hands  of  his  Clerk  in  Court,  for  the 

usual  purposed: — ^Whether  the  sciid  George  Calverley, 
George  Cotton,  Hugh  Cholmerfy,  Henry  MainwariTige, 
John  Nathall,  and  Richard  Hurleston,  or  some  one  and 
which  of  them  did  not  survive  the  said  Thomas  Legh ; 
and  whether  thereby,  or  by  some  and  what  means  the 
said  Tithes  of  Chelford  and  Asthally  or  of  some  other  and 
what  Places  in  the  said  Parish,  or  some  and  what  part 
thereof,  are  not  become  vested  in  such  Survivors  or 
Survivor,  or  how  otherwise : — ^Whether  the  Said  Titheft 
of  Chelford  and  Asthall,  or  of  such  Places,  or  any  and 
what  part  thereof,  have  or  has  ever  at  any  time  since 
been  well  and  fiuf&ciently  conveyed  to  thiis  Defendant, 
'  or  those  under  whom  he  claims  the  said  Impropriate 
Rectory;  and  if  yes,  when  and  how,  and  by  what 
Deeds  or  Deed,  or  Instruments  or  Instrument : — ^Whe- 
ther this  Defendant  has  not  now,  or  had  not  lately  or 
at  some  and  what  time  or  times,  and  when  last  in  his 
Possession  or  Power,  divers  or  some  and  what  Con- 
veyances or  Conveyance,  Instruments  or  Instrumeilt, 
Deeds  or  Deed,  Abstracts  or  Abstract,  Copies  or  Copy 
of  Deeds  or  a  Deed,  Extracts  or  Extract  of  Deeds  6r  & 
Deed,  Papers  and  Writings  or  a  Paper  or  Writing,  by 
which  appears  or  which  would  tend  to  show,  and  whether 
the  fact  is  not,  that  the  Tithes  of  the  said  Townships  of 
Chelford,  Rainow,  Bosley,  Old  Withington  and-  Lower 
Withington,  or  of  some  and  which  of  them,  or  some  und 
what  parts  or  part  of  such  Tithes  have  or  has  been  se- 
vered from  the  saW  Impropriate  Rectory  or  Parsonage, 
and  conveyed  to  some  other  Person  or  Persons  than  iidn 
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Defetidattt,  or  those  under  whom  he  claims,  or  Umt  the  1819. 

legal  Estate,  Title  and  Interest  in  the  said  last-mentioned  "^  -  '  ' 
Tithes,  or  in  some  patta  or  part  thereof,  is  vested  in  OiEoa 
some  other  Person  or  Persons  than  the  Defendant : — 
That  this  Defendant  may  set  forth  a  full  true  and  parti- 
cular List  or  Schedule  of  all  and  every  the  said  last- 
mentioned  Conveyances  tad  Conveyance,  Instruments 
and  Instrument,  Deeds  and  Deed,  Abstracts  and  Ab- 
stract, Copies  and  Copy  of  Deeds  and  a  Deed,  Papers 
and  Writings,  and  in  whose  Possession  or  Power  the  same 
and  each  and  every  of  tliem  are  or  is,  or  werfe  or  was, 
when^this  Defendant  last  saw  or  heard  of  the  same: — 
That  this  Defendant  may  also  set  forth  the  Dates,  Par- 
ties and  Names,  and  short  and  material  Contents  of  all 
and  e£ich  and  every  of  the  said  last-mentioned  Convey- 
ances, Instruments,  Deeds,  Abstracts,  Copies  of  Deeds, 
Papers  and  Writings : — ^Whether  the  said  Charles  Legh, 
having  some  and  what  Power  or  Authority  so  to  do, 
did  not,  by  his  last  Will  and  Testament,  bearing  date 
the  28th  day  of  January  1778,  or  in  some  other  and 
vt^hat  way,  well  and  effectually,  or  in  some  and  what 
t¥ay,  give  and  devise  unto  John  Townshend  and  William 
TiUton^  or  imto  some  other  and  what  Person  or  Persons, 
nmongst  other  things,  all  and  every  the  said  Impropriate 
Rectory  and  Parsonage,  and  the  Tithes  of  the  said 
Parish  of  Prestbuty,  so  far  as  he  was  entitled  thereto, 
or  some  and  what  part  thereof^  to  hold  the  same  to  the 
6aid  John  Townshend  and  William  Tatton,  their  Execu- 
tors, Administrators  and  Assigns,  for  the  Term  of  400 
years,  or  for  some  other  and  what  Term,  to  be  computed 
from  due  day  of  the  death  of  the  said  Charles  Legh,  or 
ttom  some  other  and  what  time,  subject  as  is  in  the 
sidd  Bill  of  Complaint  in  that  behalf  mentioned,  or  in 
fcome  other  and  what  manner:— Whether  the  said  Term 
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of  400  years  is  not  still  outstanding,  or  how  and  when 
and  by  whom  the  same  has  been  satisfied  and  got  in; 
and  whether  the  said  Term  of  400  years,  is  by  any 
means,  and  how,  vested  in  the  said  Defendant : — ^Whe- 
ther divers  or  some  and  what  long  Terms  or  Term  of 
years  in  the  said  Impropriate  Rectory  or  Parsonage,  or 
in  the  Tithes  of  the  said  Townships  of  Rainow,  Bosky, 
Old  Withingtouy  Lorver  Wiihington,  and  Chelford,  or  of 
some  and  which  of  them,  or  in  some  and  what  parts  or 
part  thereof,  were  or  was  not  created,  vested  or  at- 
tempted to  be  created  and  vested  in  different,  or  some 
and  what  Persons  or  Person,  by  the  several  Deeds  or 
Instruments,  or  Deed  or  Instrument,  whereby  the  said 
several  Annuities    of  500/.  and  100/.  were  charged 
upon  the  Premises,  or  some  and  what  parts  or  part 
thereof,  for  Hester  Legh,  in  the  said  Bill  named,  or 
whereby  the  said  Annuity  or  Provision  was  charged 
upon  the  said  Premises,  or  some  and  what  part  thereof, 
for  Mary  Legh,  Widow,  in  the  said  Bill  also  mentioned, 
or  whereby  the  said  Sum  of  3,000/.,  and  the  Interest 
thereof,  was  charged  upon  the  said  Premises,  or  some 
and  what  part  thereof,  for  Elizabeth  Rowles,  in  the  said 
Bill  also  named,  and  her  Issue  -.—That  this  Defendant 
may  set  forth  the  Dates,  Parties  Names,  and  short  and 
material  Contents  of  the  said  several  Deeds  and  In- 
struments,  and  the  Tithes  or  Modus,  and  Composi- 
tions   for  Tithes   in   the   said   Parish,    thereby  con- 
veyed or  attempted  to  be  conveyed,  in  the  words  and 
figures  thereof,  whereby  the  said  several  Annuities  to 
the  said  Hester  Legh,  the  said  Annuity  or  Provision 
to  the  said  Mary  Legh,  and  the  said  Sum  of  3,000/., 
and  the  Interest,  to  the  said  Elizabeth  Rowles,  were 
respectively   given    or    secured : — ^Whether    this   De- 
fendant hath  not  now,  or  had  not  lately,  or  at  some 
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and  what  time,  and  when  last  in  his  Possession  or  xSig. 

Power,  all,  or  some  or  one,  and  which  of  the  said  several  "^  - 
last-mentioned  Deeds  or  Instruments,  or  some  Copies  GLBao 
or  Copy  thereof,  or  of  some  or  one,  and  which  of  them,  ^  *' 
or  some  Extracts  or  Extract  therefrom,  or  from  some 
or  one,  and  which  of  them;  or  whether  he  doth  not 
know  where  the  same  and  each  and  every  of  them  are 
or  is,  or  what  are  or  is  become  thereof: — ^Whether  this 
Defendant  has  not  now,  or  had  not  lately,  or  at  some 
and  what  times  or  time,  and  when  last  in  his  Possession 
or  Power,  divers,  or  some  and  what  Settlements  or  Set- 
tlements, Deeds  or  Deed,  Wills  or  Will,  Leases  or 
Lease,  or  some  Copies  or  Copy  thereof,  or  of  some  or 
one,  and  which  of  them,  or  some  Extracts  or  Extract 
therefrom,  or  from  some  or  one,  and  which  of  them, 
whereby  it  appears,  or  which  would  tend  to  show, 
and  whether  the  truth  is  not,  that  there  are  divers,  or 
some  and  what  outstanding  Terms  or  Term,  by  which 
the  said  Impropriate  Rectory  or  Parsonage,  or  the 
Tithes  of  the  said  Townships  of  Chelford,  Rainow,  Bas^ 
ley,  Old  Withington,  and  Lou)er  Withington,  or  som^ 
and  which  of  them,  or  some  and  what  part  of  them,  or 
of  some  and  which  of  them,  are  or  is  vested  in  divers 
Persons,  other  than  this  Defendant;  and  that  this  De- 
fendant may  set  forth  by  what  Deeds  or  Deed,  Instru 
ments  or  Instrument,  Wills  or  Will,  such  Terms,  and 
each  and  every  of  them,  were  or  was  created,  and  the 
Dates,  Parties  Names,  and  short  and  material  Contents 
thereof,  all  such  lastrmentioned  Deeds  or.  Instruments, 
and  the  particulars  of  the  Premises  demised  or  attempted 
to  be  demised  thereby,  in  the  words  and  figures  thereof, 
and  in  whom  by  name  such  last-mentioned  Terms,  and 
each  and  every  of  them,  are  or  is  now  vested,  and  for 
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i8ig.         i^oid  hM&Rif  9iaA  fot  i^hat  purpose  or  put^o««li;  attd 

' '" '     wh^ar  ibis  DefeiB&aAt  has  hot  now,  ot  had  not  lately^ 

OlMA        Of  lit  BOtfi^  and  what  time,  and  when  ladt  in  his  Gas** 
^'  tody,  l^ofti^Mibn  Or  Power,  dtvers,  ot-  some  and  what 

Fattuly  8ettl«lndlit6  of  Settlement,  Mortgages  or  Mort^ 
ga^^  and  Leadeii  or  a  Lease  of  the  Tithes  of  the  said 
Parish  ot  Ptesibufy,  or  of  somfe  and  what  parts  or  part 
tiiereof>  which  were  made  or  exeeuted  by  some  of  the 
^tf^M  Persena  titider  whom  this  Defendant,  Richard 
L^,  elaims  the  aaid  Impropriate  Rectory,  or  whloh 
pafpott  t6  be  Settlements  Of  a  Settlement,  Mortgaged 
or  a  Mortage,  Leases  of  a  Letti^  of  the  said  Impro- 
priate Reetoiry,  and  of  the  Tithes  which  Such  Persons 
dt  PsfSob  wei^e  Ot  was  entitled  to,  or  olaimed  to  be 
eiitilled  to  in  the  said  Parish  of  Pte^butyy  or  of  some 
pam  thereof;  and  whether  it  such  Settlements  or  Set- 
tlement, Moftgages  or  Moftgage,  Leases  or  a  Leaae, 
Of  aome  Or  one  and  which  of  them  the  Tithes  demanded 
by  this  Defendant,  by  hit  said  &iH,  or  some  Oomposi- 
tiona  Of  ModuaeSj  or  some  Composition  or  Modus,  in 
Ueu  thefedf,  Of  of  some  pafts  ot  part  thereof,  are  or  ia 
tlOt  mentiohed  6r  conveyed^,  or  are  or  is  not  reserted 
to  aome  othef  PeVtfon  or  Persons  than  this  Defendant, 
of  those  undef  Whom  he  claims  the  said  Rectoify ;  and 
Whether  it  would  not  by  such  Settlements  or  Settlement, 
Mortgages  of  Mortgage,  Leases  or  Lease,  or  by  some 
or  one  and  which  of  tiiem  appear,  or  whether  they  or 
some  or  one,  ftnd  which  of  thepi,  wonld  not  be  Evidence 
to  showi  Of  whether  they  ot  some  or  one,  and  which 
«f  themi  would  not  tend  to  show  that  the  Landa  be- 
iMging  to,  and  held  or  occupied  by  the  said  Oomplain- 
Mt  witiiin  the  said  Townships  of  Chelfotdj  ftaiadw, 
B&sUy,  OM  Withingt&f^,  and  Lofwer  WUMngt^f  or  some 
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afrd  Whieh  of  thetti  kie  exempt  from  th6  j^ayment  dT  the 
Tithes  demanded  in  and  by  the  Defendant's  6^d  BiU| 
or  from  some  and  which  of  them ;  or  that  this  Defen- 
dant is  not  entitled  to  the  said  la^mentioiked  Tithes, 
or  to  some  and  which  of  them ;  ttnd  that  this  Defendant 
may  set  forth  the  Dates^  Parties  Names,  ud  particular 
and  short  and  material  Contents  of  the  said  severAl 
Family  Settlements,  Mortgages,  Leases,  Deeds,  ErU 
dences  and  Writings,  and  also  the  Tithes  that  are  de^ 
mised  <n  conreyed  thereby,  or  attempted  to  be  demised 
or  oonveyed  thereby,  or  as  are  nkentioned  or  comprised 
therein,  and  in  each  of  them^  in  the  words  and  figures 
thereof;  and  whether  such  Applications  as  are  in  the 
said  Bill  of  Complaint  in  that  behalf  mentioned,  or 
some  and  which  of  them,  or  some  other  and  what 
Applications  or  Application,  have  or  has  not  been  made 
by  or  on  the  behalf  of  the  said  Complainant  to  this 
Defendant;  and  whether  he  has  not  and  why  refused 
to  comply  therewith ;  and  whether  this  Defendant  was, 
in  and  previously  to  the  month  of  December  1815,  or 
at  any  other  time  in  particular,  or  whether  he  is  now 
entitled  to  have,  receive,  and  take,  from  the  Occupiers 
of  the  several  Farms  and  Lande  lying  within  the  said 
Township  of  Old  WitMngton,  and  from  each  of  them, 
all  Tithes  of  Hay  yearly  arising,  growing,  renewing, 
and  increasing  upon,  from  or  out  of  the  several  Farms 
and  Lands  in  their  respective  Occupations,  or  a  full 
Satisfiiction  in  lieu  thereof  |  and  if  yee^  how  this  De- 
fendant makes  out  and  derives  such  Title,  he,  tins 
Defendant,  doth  demur,  and  for  cause  of  Demurrer 
showeth,  that  the  said  Complainant  haith  not,  by  his 
said  Bill,  made  such  a  Case  as  entitles  him,  in  a  Couft 
of  £quity,  to  any  Discovery  from  this  Defendant,  as  to 
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1819.  the  Matters  hereinbefore  specified^  or  any  of  such  Mat- 
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ters. — ^Wherefore,  &c.' 


V. 

Lboh.  ^'*  Fonblanqaej  Mr.  Bell^  and  Mr.  Spence,  in  sup- 

port of  Demurrer : — 
In  this  Case,  the  Defendant  has  answered  part  of  the 
Bill,  and  demurred  as  to  the  rest.  A  similar  Cross 
Bill  was  filed  in  the  Exchequer  against  the  Defendant, 
by  another  Person,  of  whom  he  claimed  Tithe,  to 
which  there  was  a  Demurrer,  and  it  was  overruled. 
That  Case  is  not  reported.  The  Pleadings  were  exactly 
the  same ;  this  Bill  is  but  a  transcript  of  that. 

Mr.  Agavy  and  Mr.  Duckworth,  in  support  of  the 
Bill:— 
In  that  Case,  the  Demurrer  admitted  the  Facts  stated 
in  the  Bill ;  one  Fact  stated,  being,  that  the  right  to  the 
Tithes  was  in  another  Person,  which,  if  admitted  by 
Answer,  would  entitle  the  Plaintiff  to  relief.  On  that 
ground  the  Demurrer  was  overruled. 

Mr.  Fonblanque: — 
This  being  a  Cross  Bill,  it  ought  to  have  been  filed 
in  the  Court  of  Exchequer,  where  the  Original  Bill 
was  filed. 

The  Vice-Chancellob  : — 
There  may  be  weight  in  that  Objection.     But  have 
you  not  waived  it  by  answering  part  of  the  Bill  ? 

Mr.  Fonblanque: — 
Supposing  that,  having  answered  the  Cross  Bill,  we 
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lure  too  late  in  thp  Objection  as  to  its  being  filed  in  this  1819. 

Court,  the  Question  is,  whether  the  Defendant  in  the 
Original  Bill  is  entitled,  by  a  Cross  Bill,  to  ask  a  Dis- 
covery of  the  Title  of  the  PlaintiflF  in  the  Original  Bill?  Leoh. 
The  Plaintiff,  in  that  Bill,  is  bound  to  prove  his  right  to 
Tithe ;  can  you  then,  by  a  Cross  Bill,  oblige  him  to  dis- 
cover it  ?  The  Plaintiff  does  not  pretend  an  exemption 
from  Tithes :  he  must  pay  them  to  somebody.  If  different 
Persons  claimed  the  Tithes  of  him,  he  might  file  a  Bill  of 
Interpleader.  The  Plaintiff  states  in  his  Bill,  that  the 
Defendant  has  documentary  Evidence  in  his  possession. 
Is  the  Defendant  to  look  through  all  his  Title  Deeds, 
to  see  if  there  is  any  Flaw  in  his  Title  ?  Lord  Redesdak 
says,  "  In  general,  where  the  Title  of  the  Defendant  is 
not  in  privity,  but  inconsistent  with  the  Title  made  by 
the  Plaintiff,  the  Defendant  is  not  bound  to  discover  the 
Evidence  of  the  Title  under  which  he  claims  (a)."  ' 

The  Vice-Chancellok  : — 
Suppose  the  Cross  Bill  had  charged,  that  in  January 
1800,  the  Defendant  conveyed  this  portion  of  the 
Tithes  to  A.  B,;  must  not  the  defendant  answer  that 
allegation  ?  The  Bill  here  generally  alleges  there  has 
been  a  Severance  of  the  Title  to  the  Tithes  from  the 
Rectory,  and  that  the  Defendant  has  made  a  Convey- 
ance of  these  Tithes. 

Mr.  Fonblanque : — 
We  should  have  had  no  Objection  to  answer  such  a 
Question ;  but  here  the  Inquiry,  as  to  the  Severance, 
extends  to  the  earliest  times. 

(a)  Red«Mi.  Tr.  PI.  154-5,  cd.  3- 
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x^t^.  Ia  Parher  v.  Legh,  the  sam^  poipt  $^  tbia  ww  before 

*       ^   •         Yquf  Honor,  oa  %  Cros9  Bill  filed  by  viothpr  pf  the  De- 
QhW^        fea4wt$  to  the  Original  ©iU,  smd  Ypur  -ffowr  allowed 
A^  J>emurrer. 


9^ 


Mr.  Agar,  an4  Mr.  Spence,  in  support  of  the  De- 
murrer : — 
There  are  several  Defenclants  to  the  Original  Bill, 
filed  by  the  Defendant  in  the  J^chequer.  Only  three 
of  them  have  filed  Cross  Bill^.  One  of  these  Cross 
Bills  was  filed  in  the  Court  of  Exchequer,  and  the  De- 
murrer wa^  overruled,  on  the  ground  st9,ted ;  another, 
Pqrk^  V.  I^gh,  was  filed  in  this  Court,  and  the  Demurrer 
was  allowed  by  Your  Honor ;  the  present  is  the  third 
Cross  Bill  filed,  and  the  propriety  of  the  Demurrer  to 
this  Bill  i^  now  to  be  considered. 

If  a  Reotor  files  a  Bill  ibr  Tithes,  he  is  bound,  on  a 
Cross  Bill,  to  discover  whether  he  has  -any  Papers  in 
his  Possession  which  show  that  he  has  no  Title  to  the 
Tithes.  In  Stroud  ▼•  Deean  (h),  that  doctrine  was  hiid 
down  OB  a  Demurrer  to  a  Bill  for  the  Discovery  of  a 
Settlement,  in  Selby  v.  Selby  (c),  an  Ejectment  was 
brought,  and  a  Bill  was  filed  for  a  Discovery  of  the 
PkdnttfPs  Pedigree,  and  allowed.  A  Discovery  as  to  a 
Case  stated  for  the  opinion  of  Counsel  has  been  com- 
pelled (d). 

The  Vice-Chancellob  : — 
A  Defendant  is  not  protected  from  answering  as  to  his 
own  admissions  of  facts,  although  they  were  contained 
in  a  Case  stated  by  him  for  the  opinion  of  Counsel. 

(4)  1  Ves.  Sen.  37.  (c)  4'Bro.  C.  C.  n. 

{d)  Vide  Stanhope  v.  Roberts^  3  Atk.  314. 
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Mr,^^ar:^  1819. 

U  i»  •Wd  tlie  J)ef«p()«At  mi^  sl^w  ^  Title  in  the  ^ 

Original  Bill ;'  but  the  Aq»wer  lo  th^^t  i^,  tM  bf  W»y  ^^^ 

show  a  prima  facie  Tide,  at  the  same  time  that  he  has  Lmh. 
a  Deed  in  his  Possession  destructive  of  his  Title.  If  a 
Vicar  files  a  Bill  for  Tithes,  a  Cross  Bill  may  be  filed 
for  the  Discovery  of  Papers  in  his  Possession,  which  ^ 
may  show,  that  the  Rector  is  entitled  to  the  Tithes. 
If,  in  this  Case,  Papers  are  produced,  it  will  perhaps 
appear  that  there  is  an  Exemptioi)  from  Tlthe^,  The 
difficulty  the  Defendant  raises  as  to  the  Discovery  of 
the  Deeds  in  his  Possession,  raises  a  suspicion  that 
he  has  Papers  which  show  he  has  no  Title  to  the 
Tithes.  Where  a  Title  is  in  litigation,  you  may  always 
call  for  a  Discovery.  In  Gardiner  v.  Mason  (e),  a  De- 
fendant referred  to  a  Letter  which  affected  his  Title ; 
and  on  Motion,  the  Court  ordered  an  inspection  by  the 
Plaintiff. 


The  Vice-Chanc£Llor  :-^ 
I  see  by  my  Note  of  the  Judgment  in  the  Case  of 
Parker  v.  Legh,  that  I  expressed  a  clear  Opinion  that 
the  Defendant  was  not  oound  to  discover  his  Title,  or 
to  set  forth  his  Title  Deeds,  or  the  Coi^tents  of  them, 
but  that  he  would  have  been  bound  to  answer  to  a 
charge,  that  he  had  conveyed  away  the  Tithes.  If, 
therefore,  that  Bill  contained  such  a  charge,  it  is  sin- 
gular that  this  observation  on  the  part  of  the  Court  did 
not  bring  it  to  the  attention  of  Counsel.  I  cannot  allow 
this  Demurrer :  but  let  the  Defendant  be  at  liberty  to 

(e)  4  Bro.  C.  C.  479. 
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1819.  amend  his  Demurrer,  and  to  confine  it,  if  he  pleases,  to 

the   discovery  of  Title;    and  let  the  Plaintiff  be  at 
liberty  also  to  amend  his  Bill. 


Gleoo 

V, 

Leoh. 


Note: — It  appearing  that  there  was,  in  fact,  in 
Parker  v.  Legh,  a  charge  that  the  Defendant  had 
conveyed  away  the  Tithes,  it  was  agreed  that  the 
same  Order  shoidd  be  made  there,  as  in  this  Case. 
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1819. 
CHAMPERNOWNE  v.  SCOTT.  ' -— 


lath  May. 

1>  Y  the  Decree  in  this  Cause,  it  was  referred  to  the      Master  may 

Master  to  take  an  Account  of  all  the  Dealings  and  h  ^  J^eport 

Transactions  between  the  Plaintiff  and  Defendant,  and  '^^^  ^^^  ''^«*^ 

state  what  was  due  from  either  of  the  Parties  to  the     ,/    ,  ^t,/f" 

allowed  a  Ciawif 
other  of  them ;  but  in  case,  he  should  find  any  Account  although  the 

settled,  that  he  should  not  unravel  the  same,  but  that  Decree  does  not 

either  of  the  Parties  should  be  at  lil^erty  to  surcharge  direct  Aim  to 

or  falsify  any  of  the  Charges  or  Items  therein.  *^«^^  ^'^  'P^ci<»^ 

matter. 

The  Master  made  his  Report,  to  which  the  following 
Exception  was  taken : 

*^  For  that  the  said  Master  has,  in  and  by  his  said 
Report,  certified,  that  besides  the  several  sums  in  the 
^d  Schedule  to  his  Report  mentioned,  and  which  he 
had  allowed  to  the  said  Defendant  in  taking  the  Ac- 
count of  the  Dealings  and  Transactions  Jbetween  the 
said  Defendant  and  the  said  Complainant;  the  said 
Defendant  had  also  claimed  before  him  to  be  allowed 
the  sum  of  2,500  /.,  being  the  amount  of  a  Compensation 
which  he  the  said  Defendant  alleged  he  was  entitled 
to  receive  from  the  Complainant,  in  lieu  of  one-fourth 
pairt  of  the  Excess  in  value  of  the  Honiton  Estate,  or  of 
^what  would  have  been  the  probable  proceeds  of  a  re- 
sale thereof,  beyond  the  price  the  said  Complainant  was 
to  pay  for  it  by  Agreement  with  him  the  said  Defendant, 
who  after  purchasing  the  same  on  his  own  Account, 

Vol.  IV.  P 
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1819.  ^^  agreed  to  give  up  the  benefit  of  his  Contract  with 

'  the  Vendors  to  the   said   Complainant,   the  Master 

Chamfer-     foond  ta  involve  questions  of  a  complex  kind,  as  to 

NOWVB 

^  the  nature  and  effect  of  various  successive  Agreements 

Scott.  betwe^  th^  said  Parties,  and  other  Persons,  for  the 
purchase  and  rensale  of  the  said  Estate,  and  of  certain 
parts  thereof,  as  well  by  parol  as  in  Mrriting,  touching 
the  hc^  of  which  alleged  Agreements,  or  sooie  «f 
them^  as  well  as  the  legal  and  equitable  consequenoei 
diereof,  the  said  Parties  were  at  variance ;  and  that  lie 
had  disallowed  the  said  Claim  of  2,500/.,  not  on  the  merits 
of  the  said  questions,  but  because  he  was  of  opinion  that 
die  deciding  upon  the  same  in  the  Account  referred  to 
him  would  be  highly  inconvenient,  and  beyond  (he  limits 
of  the  reference  to  him,  according  to  what  he  conceived 
to  be  the  true  intent  and  meaning  of  die  said  Decree^  in 
referring  to  him  the  said  Accoimt:  Whereas  the  said 
Maxter  ought  not  to  state  any  such  matter  in  and  by  his 
said  Report,  the  same  not  being  referred  to  him,  nor  being 
within  the  limits  of  the  reference  to  him,  and  the  inser- 
tion thereof  in  the  Report,  tends  unnecessarily  to 
lengthen  the  Repoit  in  this  Cause,  and  increase  expense, 
and  may  prejtidice  the  Plaintiff,  not  only  in  this  Suit, 
in  which  the  matter  so  proposed  to  be  reported  is  not 
in  question,  but  in  any  other  Suit  in  which  the  same 
matter  maybe  directly  in  question  between  the  said 
Plaintiff  and  Defendant ;  and  if  the  said  Master  for  any 
reason  conceived  it  material  for  the  purposes  of  this 
Suit  to  report  such  matter  specially/  he  ought  also  to 
have  reported  the  particulars  of  other  Claims,  which 
were  made  before  him  by  the  said  Defendant,  and 
^hich  were  disallowed,  and  the  reasons  why  such 
Claims  were  disallowed/* 
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Mr.  Bell,  and  Mr.  Roupell^  in  support  of  Excep-  1819. 

tions: —  '  ' 

The  Mastetw^a  not  justified  in  statins  any  special      Champer-t 

.  "^  0         .?      r  NOWKE 

matter  m  his  Report ;  he  was  not  called  upon  to  state  ^^ 

why  he  disallowed  the  Claim  of  2^00/.    The  Master         ScoYr. 
hta  exceeded  his  Authority. 

Mt.  Wils(m,€<mtra: — 
The  Miaer  states  the  reason  why  he  disallowed  the 
Claim — that  in  case  any  further  Proceedings  were  insti- 
tuted respecting  it,  it  might  not  be  supposed  the  validity 
of  the  demand  had  been  considered  by  the  Master. 

The  Vice-Chancbllor  : — 
The  Master  being  directed  to.  take  an  Account  of  all 
dealings  and  transactions  between  the  Plaintiff  and 
Defendant,  has  disallowed  a  certain  Sum  claimed  in 
account  by  the  Defendant.  The  Master  has  stated,  that 
he  disallowed  this  Sum,  not  upon  the  merits,  but  be« 
cause  the  complex  nature  of  the  Claim  demanded  a 
different  mode  of  investigation  from  that  which  could 
be  had  before  him.  The  Plaintiff,  by  his  exception,  now 
alleges  that  the  Master  ought  not  to  have  stated  the 
reason  for  his  disallowance,  not  being  called  upon  by 
the  Decree  to  state  any  circumstances  specially.  If 
the  Master  had  simply  disallowed  this  Claim,  it  would 
have  appeared  as  if  he  meant  to  conclude  the  Defendant 
with  respect  to  it ;  and  it  was  his  duty  to  state  that  he 
did  not  mean  that  conclusion. 

Exception  over^ruled. 


p  2 
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1919. 
87U1  M&y. 


BROOKE  V. 


The  Vice-Chancellor  held,  that  if  Exceptions  takea 
to  the  Report  of  a  good  Title  are  overruled,  other  Ob- 
jections to  the  Title  cannot  be  made ;  but  if  Excep- 
tions are  allowed,  and  $l  new  Abstract  of  Tide  is  deli- 
T^ered,  further  Objections  may  be  brought  in. 


1819. 
» . — i-* 

97th  May. 

On  a  Motion 
for  leave  to 
vntkdraw  a  Re- 
plication  and 
Rules  to  produce 
Witnesses^  and 
to  amende  Notice 
nuut  be  given, 
and  a  special 
Case  made. 


Lord  KILCOURCY  v.  LEY. 

In  this  Case  the  Vice-Chancellor  held,  that  it  is  a 
Motion  of  Course,  to  withdraw  a  RepUcation,  and 
amend  a  Billy  unless  some  further  Proceeding  has  been 
had  in  the  Cause,  or  the  Plaintiff  has  undertaken  to. 
speed  flie^  Cause,  In  the  Exchequer,  he  observed, 
it  was  not  a  Motion  of  Course,  but  the  Parties  must 
make  a  special  Case ;  which  he  thought  a  very  useful 
practice. 

In  the  present  Case,  ^ules  had  been  given  to  pro- 
duce Witnesses,  and  the  Motion  was,  to  withdraw  the 
Replication,  and  the  Rules  to  produce  Witnesses,  and 
for  leave  to  amend,  which.  His  Honor  said,  was  a 
Motion  that  required  Notice,  and  ^  special  Case. 
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QUALEY  V.  QUALEY.  i    wij^ 


fl7th  May. 
JUr.  bell  moved,  on  the  part  of  the  Plaintiff,  that      ^n  Order  to 
the  Registrar  of  the  EcclesiaBtical  Court  might  deUver  JJ^^£^JJ^ 
to  the  Solicitor  or  Agent  of  the  Plaintiff,  the  Will  in  q^^^  ^^  deliver 
question  in  the  Cause,  in  order  that  it  might  be  pro*  a  Will  to  the 
duced  at  the  hearing  of  the  Cause,  on  the  Plaintiff  SoUcitor  or 
giving  sufficient  Security  for  its  being  returned.  Agent  of  the 

Plaint^,  thai  it 

A  Question  was  made,  whether  the  Security  should  ^'^  be  produced 
be  approved  by  the  Master,  or  the  Officer.of  the  Eccle-    ,   ^  ^  j' 

siastical  Court,  and  how  the  Order  should  be  directed?  ^  directed  "  To 
The  precedents  were  not  uniform.  the  Registrar  of 

the  Court;''  and 
The  ViCE-CkANCELLOH  : —  the  Security  for 

The  Security  should  be  approved   by  the  Master,  ^^^^^^^^ 
because  over  his  opinion  the  Court  has  jurisdiction;  ^^^pj^j^^  by  the 
and  the  Order  ought  to  be  directed  generally  **  To  die  Master. 
Registrar  of  the  Court;"  because  it  will  be  sufficiendy 
certain  to  be  enforced^  and  will  yet  apply  in  case  there 
should  bt  a  change  in  the  Office  before  the  Order  ia 
executed. 


'  3 
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1819. 

' ^.       '  WHITE  r.  LISLE  and  others. 

iiih  June. 

On  an  Issue  By  Original  Bill  and  Bills  of  Revivor. 

tain  whether  a       A  HIS  was  a  Bill  for  Tithes,  exhibited  4th  Dec.  1813, 
Modus  was  pay-   by  the  Rector  of  Wootton^  in  the  Isle  of  Wight ^  against 
tiJ^J^iart  ff  ^^^^^^  ^^^^  ^dJohn  HolUs,  the  Proprietor  and  Occu- 
aFarm,aVerdkt  piers  of  certain  Lands  in  the  parish  of  Wootton. 
xoasfoundfor  the 

Defendant  in  rj^^  substance  of  the  Defence  made  by  the  Answers, 

E^tty.    Anew  ,,»,.  ^  . 

Trial  being         was,  that  the  Lands  in  question  were  part  of  an  ancient 

moved  for,  the  parm,  called  Wootton  Farm,  containing  763  a.  or.  1  p., 
were  detmnined:  ^^^^^^  ^^  ^®  Parishes  of  Wootton,  Wkippingham,  and 
isty  That  the.  Arreton ,  and  that  632  a.  2  r.  21  p.  (being  part  wood- 
iT^i^Tjn'^"^  land  and  part  arable)  were  situate  in  the  Parish  of 
double  in  it^        Wootton,  and  were  distinguished  from  the  other  part  of 

nature,  applying  the  Farm  by  well-known  metes  and  boundaries ;  and 

Jirst  to  the  ^  ' 

Farmy  which  the  Modus  was  intended  to  cover ;  next,  to  the  Tayment  contended 

for  as  a  Modus,    ndfy.  That  the  rejection  of  evidence  of  a  Lease  in  1704  toas 

immaterial,  as  it  only  carried  back  some  few  years  farther  the  fact  of  Payments^ 

which  had  been  estabHshedfor  a  period  stffidenthf  long  by  other  evidence.   Andy 

semble,  that  reputation  in  this  Case  was  not  evidence,  and  therefore  the  Lease 

was  not,  it  being  in  effect  the  Declaration  of  the  Lessor  of  his  own  Right. 

Zdly,  Though  the  Judge  directed  the  Jury  toj^nd  speciaUy,  that  Fatting  Park 

was  an  addition  to  the  Farm  from  the  old  Common^  (Jfthey  were  of  that  opinion,) 

and  they  by  the  general  Verdict  found  it  was  an  ancient  part  of  the  Farm,  there 

was  no  reason  to  be  JUssatisfied  mth  their  conclusion,  there  being  only  one 

Witness  against  that  conclusion,  whose  evidence  was  obscure,  end  opposed  by 

other  evidence ;  and  it  was  to  be  presumed,  in  the  absence  of  opposing  testimony, 

that  the  Inclosure  had  been  lawfully  made,  and  so  as  to  give  the  Land  by  way 

of  substitution  for  the  right  ff  Common;  and  though  the  Verdict  might  be 

wrong  in  form,  yet  it  wds  right  in  substance,  and  the  Court  would  not  send 

it  back  for  a  matter  of  form.    4thfy,  That  the  validity  of  a  Farm  Modus  is 

not  to  be  tried  by  a  comparison  of  value  with  the  whole  Tithe  at  any  remote 

period ;  and  that  ancient  Documents  cannot  prevail  against  all  proof  <f  Usage, 

'  unless  they  were  consistent  with  each  other,  and  excluded,  not  the  probability, 

but  the  possitnUty,  of  the  Modus.    Sthly,  That  Reputation  is  amnssible  in 

cases  <f  Private  Right,  where  a  class  or  district  of  Persons  was-  concerned, 

and  is  evidence  as  to  a  Parochial  Modus,  but  not  as  to  a  Farm  Modus,  or 

to  support  a  Prescriptive  Right,  except  as  to  a  right  of  Way.    6thly,  Proof 

of  a  fixed  Payment  for  a  Farm  during  a  long  period,  even  without  mention  qf 

.  a  Modus,  is  evidence^  of  a  Modus,    Ithly,  Costs  are  given  when  a  finding  of 

Laxo  is  confirmed. 
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that  a  Modus  of  4L  vr%B  payable  at  Midiaelmas  in 
^▼ery  year  for  such  last-mentionad  part'^f  the  Fann^ 
in  lieu  of  all  Tithes. 

At  tlie  hearing  of  the  Cause  before  the  Vice  Chains 
eettor,  on  the  27th  ot  January  1818,  the  antiquity  both 
of  the  Payment^  and  of  the  Farm  in  its  present  dimen* 
sions,  being  disputed,  an  Issue  was  directed  to  try, 
Whether  a  Modus  of  4/.  was  payable  by  the  Occupieni 
of  such  part  of  a  Farm  called  Woatton  Farm,  situate  in 
the  Parishes  of  Wo&tton,  Whippingkam,  and  Arretm,  a9 
was  situate  in  the  Parish  of  Woottcn,  to  the  Rector,  in 
heu  of  Tithes,  for  such  part  containing  ^32  a.  2  b.  si  p; 
with  a  direction  to  indorse  any  special  matter  on  the 
po9iea. 

Upon  the  Trial  at  the  Winchester  Summer  Assizes,  in 
1818,  before  Mr.  Justice  Parke,  a  yerdict  was  found 
for  \he  Defendants  in  Equity. 


315 

iSig. 
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White 

V, 

Lisle 
and  otbers* 


And  on  the  first  day  of  Trinity  Term  i8ig,  a  new 
Trial  was  moved  for,  by 

Bell,   Wetherell,  Ah.  Moere,  and  Ihwduwett,  for 
the  Rector. 

Serjeant  Pell,   Trawer,  Gaxelee^  and  TVtimry,  tot 
the  Defendants  in  Equity^  opposing. 

The  Evidence  adduced  at  the  Trials  for  the  Modus, 
appeared  by  the  Judge's  Notes  to  be  that  of  several 
aged  Witnesses,  wha  swore  to  the  paj^ment  of  the  4/1, 
and  the  nonpayment  of  Tithes,  as  long  as  they  lemeia- 

1*4 


a\6 


1819. 
' . — ^ 

White 

r. 

Lisle 

and  othenu 
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bered. — One  of  ihem,  Josq^h  WeekSj-  on  his  cro8B« 
examination  said,  that  he  had  rented  Chillerton  Famif 
in  the  same  Parish|  containing  400  Acres,  and  had  paid 
60 /•  Composition  for  Tithes,  thirty-seven  years  ago. — 
Three  Receipts  by  Mr.  Walton,  a  former  Rector/were  in 
EyMence,  one  of  the  27th  October  1 785,  one  of  22d  Decern^ 
ber  1 801  y  and  one  of  1 5th  October  1 803,  all  acknowledging 
the  4  /.  as  received  for  a  year's  Modus  from  Wootton  Farm^ 
— A  counterpart  of  a  Lease  for  twenty-one  years,  dated 
39th  September  1703,  from  John  lide  to  Thomas  JoU 
Uffe,  of  a  Farm,  called  Wootton  Farm,  in  the  Parishes 
of  Wootton,  Whippingham,  and  *Arreton  (not  describing 
the  parcels  or  boundaries),  with  a  Covenant  to  JolUffe 
lo  ''  pay,  during  the  term,  all  Dues,  Duties,^  Taxes,  and 
Payments,  in  respect  of  the  Premises,   or  any  part 
thereof,  to  the  Queen,  Church,  and  Poor,  or  any  other 
Person  or  Persons ;  except  Poultry,  Foxes,  and  except 
the  yearly  Composition,  Modusy  or  Pension  of  4/.  per 
annum  to  the  Minister  of  TFoo^/on."— This  last  piece  of 
Evidence  was  objected  to  on  the  part  of  the  Rector ; 
but  it  was  admitted  by  the  Judge  as  Evidence  of 
Reputation. 


As  to  the  Antiquity  of  the  Farm,  William  Chiverton 
swore,  that  he  had  known  the  Farm  forty-six  years^ 
and  it  was  always  the  same.  On  his  cross-examination 
he  said,  that  a  certain  Field,  called  the  Fatting  Park, 
was  always  a  part  of  the  Farm ;  that  he  had  never  heard 
of  its  being  taken  from  the  Common. — Charles  Osbom 
swore,  that  he  had  known  the  Farm  the  same  as  now 
for  forty-four  years.-^And  the  presodt.  dimennons  of 
the  Farm,  agreeing  with  the  terms  of  the  Issue,  were 
proved. 
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For  the  Rector  were  produced,  an  Extract  from  the 
Taxation  of  Pope  Nicholas,  of  which  the  translation 
follows : 

**  Taxation  of  the  Spiritual  and  Temporal  Possessions 
of  the  Clergy  of  the  Archdeaconry  of  Winchester* 

*'  Deanery  of  the  Isle : 
_"  The  Church  of  Wodif^ton,  twelve  Marks. 
''  And  theve  is  a  Pension  in  the  same  of  half  a  Mark/' 
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2.  An  Inqt&fitio  past  Mortem,  5th  Edward  III,  and 
another,  igih^^Edward  III,  showing,  that  Persons  of 
the  Family  of  >De  Idsle  were  Lords  of  the  Manor  of 
Wootton. , 

3.  An  Extract  from  the  Nona  Roll,  15th  Edward  III, 
showing,  that  i'le  Ninth  of  the  Corn,  Fleeces,  and 
Lambs,  df  the  F^arish  of  WodyngUm,  in  the  Deanery  of 
the  Island,  was  Vworth,  in  thc^  fourteenth  year  of  that 
Reign,  2/.  3s.  ^d, 

4.  An  Inquisition,  ixtracted  from  the  Registry  of  the 
Diocese  of  Winchester,  being  a  Valuation  made  27th 
August  1502,  of  the  Parish  Church  of  Wootton,  and  of 
a  Chauntry  in  the  Church,  by  the  direction  of  the . 
Bishop,  on  a  Petition  of  the  Rector,  to  be  permitted, 
by  reason  of  the  poverty  of  the  Church,  to  hold  the 
Chauntry  with  the  Living.  This  Inq^sition  finds  the 
Parish  Church  worth  yearly  4/.  65,  Sd. 


5.  An  Extract  from  the  Ecclesiastical  Survey,  96th 
Henry  VIIL    The  translation  follows : 
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Rectory  of  Wootton : 


Is  valued  in  the  Farm  of  Lands  caUed 
Glebe  Lands,  together  with  Tithes  and 
OblationSi  as  appears  by  the  said  Qna- 
temiain(ii)         .        .        -        -        - 

Charges  in  Procurations,  and  a  eertaini 
annual  Pension  «...  *       J     ' 

And  it  is  worth,  clear      -        -        -        -    6* 

Tenths  thereof        .        •        -        -        -    o. 


8.  i| 

4-  7- 

4-  «J 
12.  6J- 


Jt  was  admitted  by  the  Defeodants  in  Equity^  that 
the  Family  of  De  LUk  were  Patrons  of  the  Living  from 
1230  to  1589,  and  the  same  was  proved  from  1718  to 
1736,  and  TTiomas  lisle  was  admitted  to  have  been 
Recior  from  1736  to  1767- 

As  to  the  Antiquity  of  the  Fann,  John  WaUa^,  who 
was  born  in  17341  swore,  that  be  had  known  WoottOfi 
Farm  iBrom  a  Child;  that  he  knew  the  Fattii^  Park, 
which  was  about  100  Acres ;  that  it  was  formerly  called 
Quaker's  Common,  and  was  all  Bnahes  and  Biiara  when 
be  first  knew  it.  He  did  not  know  when  any  thing 
was  done  to  it;  it  was  broken  up  and  ploughed;  the 
Briars  were  burnt.  Farnier  Brown,  who  lived  at  the 
Farm,  did  this ;  after  they  had  parted  off  the  level,  they 
made  Hedges;  it  was  taken  from  the  Common^  and 
thrown  to  Wo(at0n  Farm;  it  was  Common  Lood, before 
the  Inclosures,  which  were  made  when  Witness  waa  e 
\ 

(a)  This  is  a  dodiBMiit  efUa  v^brrid  to  ill  the  Sufwy^  not 
BOW  to  be  found. 
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1^4  Braum  then  rented  it.  As  Inr  ag  Wknest  knewi 
the  Common  was  in  the  Parish  of  Wooitom.  Belbre 
Inclosnre,  the  Cattle  used  to  ran  there  from  all  parts. 
On  Cross-examination,  be  said,  that  it  was  called 
Wootton  Common^  before  Quaker's  Common;  that  he 
had  mentioned  only  Wootton  Common,  when  in  his  exa- 
mination before  the  Commissioners,  (that  is,  in  the 
original  Cause;)  that  the  rest  of  Wootton  Common  was 
inclosed. 
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Robert  Knight  swore  that  the  Glebe  was  170  Acres. 

The  Examination  of  Jame$  Ibay,  a  Witness  in  the 
original  Cause,  was  read,  by  which  be  deposed,  that 
the  Farm  now  comprises  certain  Lands  called  the  Fatting 
Parky  9tkd  be  believed  the  same  were  formerly  open, 
barren,  and  nncnltivated  Lands,  and  the  re^on  of  bis 
belief  was,  that  he  had  beard  one  Parmer  Brov^,  who 
about  fifty«six  years  since  was  tenant  of  the  Fsvm, 
with  whom  the  Deponent  then  lived  as  Servant  at  the 
Farm,  and  who  had  been  dead  many  years,  declare, 
that  he.  Brown,  broke  up  the  Fatting  Park,  and  brought 
it  into  cultivation ;  that  before  that  time,  it  was  rough, 
uncultivated  Land,  covered  with  bushes,  heath,  and 
rough  herbage ;  that  it  contained  about  80  Acres  and 
upwards,  and  was  situate  in  the  Parish  of  Wootton. 


John  Dyer,  aged  seventy-three,  swore  that  he  knew 
Wootton  Farm,  and  the  Fatting  Park ;  five  pieces  bore 
that  name ;  it  was  now  nearly  the  same  as  ever  since 
he  remembered,  the  same  kind  of  Fences ;  there  was 
a  deeper  ditch  than  inner  ditches  usually  are;  one 
ditch  was  deeper  than  ditches  usually  are. 
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It  was  then  proposed  to  call  evidence  to  prove  tbm 
boundary  of  the  Farm  by  Reputation ;  the  Judge  refused 
to  hear  the  Evidence,  as  being  hearsay  Evidence,*  of  a 
private  right,  and  not  Evidence  to  prove  a  general 
Custom. 

The  Juiy  found  for  the  Modus,  and  the  Judge  certi* 
fied  that  he  was  perfectly  satisfied  with  the  Verdict. 

Against  the  Verdict,  it  was  contended,  1st,  That  the 
Lease  of  1704  was  improperly  received  in  Evidence  : 
2d,  That  the  Judge,  in  lus  charge  to  the  Jury,  did  not 
lay  sufficient  stress  on  the  documentary  Evidence,  and 
that  that  Evidence  was  so  strong  as  to  entitle  the 
Rector  to  a  Verdict :  3d,  That  the  Evidence  of  Repu- 
tation, as  to  the  ancient  boundary  of  the  Farm,  should 
have  bew  received :  4th,  That,  inasmuch  as  the  Fatting 
Park  appeared  to  have  been  taken  out  of  the  Common, 
and  added  to  the  Farm  within  time  «of  Memory,  the' 
Verdict  finding  that  the  Modus  covered  the  whole 
Farm  in  its  present  dimensions,  could  not  be  supported. 

1st.  On  the  first  point,  Clarhon  v.  Woodhouse,  5th 
Term  Rep.  412,  n,  was  cited  for  the  Defendants  in 
Equity;  but  this  point  was  not  much  pressed  on  that 
side ;  it  was  contended,  for  the  Rector,  that  it  had  mate* 
rially  weighed  with  the  Jury. 


2d.  On  the  second  point,  it  would  be  necessary  to 
state  the  Judge's  Observations,  which  were  read  from  a 
Shorthand  Writer's  Copy,  and  were  of  considerable 
length.  He  spoke  of  the  Nona  Roll,  as  a  document 
with  which  he  was  previously  unacquainted ;  and  stated 
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tiiat  the  aneient  Surveys  could  not  be  relied  upon 
for  value,  because  of  the  Interest  there  was  to  make 
them  low ;  and  that  in  this  Case  they  afforded  mere- 
inference,  even  as  to  value. 

It  was  contended  for  the  Rector,  ;that  the  value  of 
the  whole  Rectory  appeared  to  be  sp  little  as  to  make 
it  impossible  that  the  district  in  question,  there  being 
much  other  titheable  Land,  beside  a  large  Glebe,  should 
then  pay  4/. ;  the  fact  that  these  Usles,  who  were  pro- 
prietors of^the  Farm,  were  Patrons,  served  to  account  for 
the  payment  of  the  4  /.  in  later  times. 

3d.  On  this  point,  were  cited  Bulkf^s  Nisi  Prius, 
<95 ;  Morewoody.  Wood,  14  East,  .329 ;  Rex  v.  ErimeU^ 
3  T.  R.  707 ;  Stanley  v.  Wkite,  14  East,  33a ;  Weeh  v. 
Sparke,  1  Maule  &  Selw.  679;  Webb  v.  Petts,  Noy,  44. 

The  Argument  for  the  Rector  was,  that  the  question 
was  not  of  boundary  between  private  Estates,  but  be- 
tween an  Estate  and  a  Common,  and  although  it  was 
admitted  that  the  rejected  Evidence  had  been  tendered 
as  to  the  boundary  of  the  Estate,  only  not  as  to  the 
Common,  yet  the  two  must  be  considered  as  connected, 
and  a  Court  of  Equity  would,  send  the  Case  back,  if 
there  was  a  want  of  a  proper  proof.  That  in  a  question 
of  Farm  Modus,  Evidence  of  Reputation  was  deter- 
mined to  be  admissible,  \)y  the  Case  from  Noy,  an  autho* 
lity;  though  the  only  one.  That,  in  a  Case  of  Modus,'tha 
payment  was  to  be  established,  and  also  its  Perpetuity, 
but  the  Perpetuity  of  payment  could  only  be  proved  by 
Evidence  of  Reputation,  and  so  also  the  Antiquity  of  the 
Farm,  in  respect  of  which  the  payment  was  made^  but 
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this  woiM  iiicMe  die  qmstioa  of  4fae  boandbry.  Mo^ 
dufiy  it  was  said,  wae,  in  m  sense,  a  puUic  qiiestitMi,  tiie 
wfaofe  Pariak  being  mterested  in  the  proiisioA  for  the 
Clergyman ;  and  Evidence  of  Repntation,  eren  in  cases 
of  private  right,  was  (it  was  contended,)  to  be  admitted . 
wiiere  Ike  nature  of  tbe  Case  required  iL  it  was  sug^ 
gisstsd,  ^at  the  point  liad  anaea  in  soHie  Case  of  Abbey 
Lands,  ^nrhkik  hav«  acquired  the  oaaiie  of  Prion  LamU, 
and  iMLva  apt  pail  TUihes,  and  Vmer's  Abridgment 
was  icffened  ta(i)> 


4th.  On  this  pointy  it  was  contended,  that  there 
evidence  to  show  that  the  Fatting  Park  had  been  added 
to  the  Fmn  widnn  reach  of  memory,  and  that  though 
^faAeAxiAo(tilty^(SlockweU  V.Terry,  1  Yes.  118,  Lands 
aMelted,  wilth  the  Inc«nd>ent's  consent,  to  an  ancient 
Bnrm,ia  lieu  ofrigbt  of  Common  belonging  to  the  Fann, 
would  be  reversed  by  the  former  Modus,  yet  it  did  not 
hare  nppearthait  the  Rector  had  been  privy;  the  inclo- 
snre  might  Imve  bam  made  by  some  agreement  amongst 
tim  Oommanepn,  wMhont  consuking  the  Rector ;  it  might 
have  been  an  Approvement  under  the  Statute  of  Merton, 
90  Hen.  HI,  c.  4.  Tbe  Usle  famfly  appeariag,  by  the 
Inquiskicmsfoit  Morteimf  to  be  Lords  of  the  Manor. 


The  Vice-^Chancellar  said,  that  he  should  not  imme- 
diately give  Judgment,  but  he  would  state  his  impres- 
sion :  The  Issue  in  this  Cause  was  irregular ;  it  was 
double  «n  its  nature,  applying  first  to  the  Farm,  a  district 
wiiich  the  Modus  was  contended  to  cover ;  next,  to  the 


(6)  S«e  Vinefs  Ab.  Evidence  T,b,  117,  Tithes  discharged, 
IS  vol.  p.  955.  folio  edit. 
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ptjttieDtconjtaiidedfoiras  a  ModtiB.  Tke  new  Tml  wm 
ttO¥ed  for  on  ^  ^grannds  of  Sndettctt  hamg  hma 
imfts^peAyreceireA,  and  imptopeilyt'ejdel^ed^  of  inis- 
divection  of  the  Jadge,  as  4e  die  wd^  of  a  (Mirt  of 
the  Evidence,  and  of  the  Verdiot  being  agaiBBt  Evi- 
dence. With  respect  to  the  Lease  of  1704,  he  thought  it 
munaterial  whether  it  was  properly  or  improperly  re- 
ceived, because  'the  Evidence  of  the  Lease  only  went 
to  carry  back  some  few  years  farther  the  fact  of  pay- 
ments, which  had  been  established  for  a  period  suffix* 
ciently  long  by  other  Evidence;  and  it  appeared  to 
him  therefore  that  the  #ejeotioa  of  that  Evidence  ought 
not  to  have  affiscted ,  Ae  Verdict.  If  in  this  Case  Aepu* 
talion  was  not  Evidence,  which  was  theleamng  of  bis 
opinion,  then  this  Lease  was  not  a&oiissibie,  beoag,.  ia 
effect,  the  declaration  of  the  Lessor  of  his  own  light. 
If^  however.  Reputation  was  Evidence  in  this  Case, 
then  he  considered  the  Lease  to  be  adsussiUe,  as  being 
a  fact  of  R^poiation.  As  to  the  FaiHf^  Pwiky  the 
Judge,  of  NUi  Priwy  appeared  to  have  distincdy  p«t  it 
to  the  Jury,  to  consider,  whether  it  was  an  ancient  part 
of  the  Farm  latdy  brought  mto  tillage,  or  an  additioa 
to  the  Farm,  and  to  have  directed  that  they  shoidd 
find  the  latter  (if  it  wove  thehr  opinion)  specialty, 
'although  he  intimated  that  such  finding  would  not,  in 
h:s  opinion, . affect  the  Modus;  the  general  VerdicC, 
therefore,  involved  a  finding,  that  it  was  an  ancient 
part  of  the  Farm,  and  His  Honor  saw  no  reason  to  be 
dissatisfied  with  that  conclusion;  the  only  Evidence 
strongly  adverse  to  it  being  that  of  WalUs,  which  was 
both  obscure  and  unsatisfactory,  and  opposed  by  other 
Evidence :  but  if  otherwise,  it  was  to  be  presumed  (in  the 
absence  of  opposing  testimony)  that  the  Inclosure  had 
been  lawfully  ttiade/and  so  made^  asto  give  the  Land  by 
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^819.  way  of  substitution  for  the  right  of  Common,  and  tabriag^ 

""       ^  the  Case  within  the  principle  of  S/Qc/n0e2/y.jrerrv(cV   If 

White  g^^  though  the  Verdict  might  be  wrong  in  form,  yet  it 

^  ^*  was  right  in  substance,  and  a  Court  of  Equity  would 

and  othen.  ^^^  ^^^^  ^^  hwik  for  a  matter  of  Form. 

As  to  the  Argument,  that  an  Approvement  might  be 
presumed,  it  was  not  shown  that  the  Proprietors  of  the 
Farm  had  been  Lords  of  the  Manor  since  1332,  a 
period  too  remote  to  ground  the  presumption  contended 
for. 

With  respect  to  the  ancient  documentary  Evidence, 
it  was  to  be  observed,  that  the  validity  of  a  Farm 
Modus  was  not  to  be  tried  by  a  comparison  of  value 
with  the  whole  Tithe  at  any  remote  period,  because 
other  motives  than  those  of  a  pecuniary  Bargain  tiodght 
influence  a  particular  Proprietor  to  make  »Orant  to  the 
Church;  and  because  the  relative  state  of  Cultivation 
and  Produce  at  the  time  of  the  contract  could  not  be 
ascertained.  That  ancient  Documents  could  not  pre- 
vail  against  all  proof  of  usage,  unless  they  were  con- 
siiltent  with  each  other,  and  unless  the  effect  of  them 
"  excluded  not  the  probability,  but  the  possibiUty,  of  the 
Modus.  That  here  the  ancient  Documents  were  not 
consistent,  nor  did  any  of  them  exclude  the  possibiUty 
of  the  Modus. 

The  only  other  question  was  that  of  the  rejection 
of  the  Evidence  of  Reputation  as  to  the  Boundary  of  the 
Farm,  as  not  admissible  in  cases  of  individual  right.  It 
was  plainly  admissible  in  cases  of  private  right,  where  a 
class  or  district  of  persons  was  concerned,  as  in  Stanley 
V.  White  (d).    His  Hatior,  after  noticing  Ihat  it  had  been 

(c)  leaves.  Sen.  n8.  (cf) 
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admitted  that  the  rejected  Evidence  4iad  not  been  ten-  g' 

dered  as  to  the  Common^  said,  it  was  argued  to  be     ^ -v-^ 

receivable ;  first,  as  on  a  question  of  Modus ;  secondly,         White 
as  on  a  questioutof  Prescription  generally.    As  to  the  ^- 

first,  reputation  was  undoubtedly  Evidence  in  the  case  ollis 

of  a  parochial  Modus,  but  with    respect  to  a  f'arm 
Modus,  the  Case  in  Noy  stood  alone,  and  was  too 
loose  to  be  relied  upon  for.  the  present  purpose,  but 
it  was'   said  that  such  Evidence   afforded    the    only 
ifiedium  of  proof;  he  thought  not,  because  proof  of  a 
fixed  payment,  for  a  Farm  during  a  long  period,  even 
without .  mention   of  a  Modus,   was  Evidence    of   a 
Modus;  for  the  payment  would  be   presumed  to  be 
according  to  right.     Evidence  of  reputation  was  there- 
fore not  necessary  to  support  such  a  Modus ;  and  it 
could  not  be  used  against  such  a  Modus,  because  in 
cases  of  private  right  evidence  of  reputation  was  only 
admissible  in  confirmation  of  actual  enjoyment,  and 
not  agaiiist  it.     A  still  larger  principle  was  however 
contended  for,  namely,  that  it  was  receivable  on  all 
queistions  of  prescnption.    But  in  late  times,  he  did  not 
find  this  specie^  of  Evidence  to  have  been  eveii  ten- 
dered in  eaises  of  prescription  as  to  individual  rights, 
except  as  to  a  right  of  Way ;  such  a  general  principle 
would  have  been  a  ready  answer  in  every  case  in 
which  the  question  had  arisen ;  but  he  did  not  find  that 
it  bad  ever  before  been  stated  that  by  a  prescriptive 
right  was  meant  only  a  right  so  remote  that  the  policy 
of  the  law  permitted  it  to  be  established  without  plead-  ' 
ing  the  grant.    That  it  was  admitted,  that  where  the 
grant  was  pleaded,  no  such  evidence  could  be  received, 
although  the  grant  might  be  pleaded  to  be  lost,  and 
supported  from  usage  alone ;  and,  in  principle,  there 
seemed  no  difierence between  the  twa  cases.    His  Honor 
Vol.  IV.  Q 
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deferred  pronouncing  his  final  Judgment,  gi^ng  liberty 
to  the  Plaintiff  in  Equity  to  produce  any  furiher  Au- 
thorities. 


On  the  35th  June  1819,  no  further  Authorities  being 
produced.  His  Honor  dismissed  the  Motion,  with  C|st8 ; 
observing,  that  he  gave  the  Costs,  on  the  grounds  tnat 
where  a  finding  at  Law  is  confirmed,  those  who  dis- 
puted it  must  pay  the  Costs;  and  that  the  Costs  of  a 
Motion  dismissed,  are  not  Costs  in  the  Cause. 


BAYLEY  t;.  MANSELL. 

15th  July,  On  a  Bill  filed  for  the  substitution  of  new  Trustees,  a 
Decree  was  made  accordingly,  and  for  a  Conveyance  to 
them.  Mr.  Shadwell  suggested,  that  it  would  be  con- 
venient, by  a  clause  in  the  Conveyance,  to  enable  the 
new  Trustees-  to  appoint  others  in  their  stead,  if  it 
should  become  necessaiy;  but  the  Vice'Chancelbr  re- 
fused to  direct  the  insertion  of  such  a  clause,  there  being 
no  provision  to  that  effect  in  the  Trust-Deed. 
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ROFFEY  V.  SHALLCROSS. 

• 

i^p^ERSON  purchased,  under  a  Decree,  Two  Sevenths 
of  an  Estate,  in  one  Lot  There  was  a  good  Title  to 
one  One-aevendi,  but  not  to  the  other  Onenseventh ;  and 
upon  this,  the  Viee-Chaneellar  held,  that  the.  Purchaser 
was  at  liberty  to  be  disc^aiged  frdm  the  whole  of 
his  Purchase. 

Mr.  Bdl,  for  the  Purchaser. 
Mr.Heald,  contra  {c). 


1819. 

n ^ ' 

19th  July. 


(e)  The  Cues  im^  conflicting 
on  this  aobject;  but  it  is  uane- 
eeasaiy  to  eoiunerate  them,  as 
the7  are  all  stated  in  Sugd. 
Vend.  &Purch.  946,  Sec.  ed.  5. 
Lord  EUkm  is  there  representsd 
to  have  been  of  opinion,  that 
where  there  is  a  Purchase  of 
two  Lots,  and  no  Title  can  be 
made  to  one  Lot,  the  Purchaser 
is  bound  to  take  the  Lot  to 
which  a  good  Title  can  be 
made,  unless  there  was  an  un- 
derstanding that  the  Purchaser 
was  not  to  take  any  of  the  Lots 
noless  he  could  obtain  them 


all ;  but  in  an  analogous  Case, 
£r/iar^«TilBley,  32d  Jan.1819, 
where  there  was  a  Purchase  of 
two  Lots,  under  a  Sale  in  Lu- 
nacy, and  the  Biddings  were 
sought  to  be  opened  as  to  one 
Lot;  his  Lordship  would  not 
suffer  the  Sale  of  that  one  Lot 
to  be  opened,  unless  the  other 
was,  except  the  Purchaser 
chose  to  keep  the  Lot  as  to 
which  the  Bidding  was  not 
sought  to  be  opened ;  because 
he  might  not  have  bought  that 
Lot  unless  he  was  to  have 
both. 
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The  apportioned  Rent  for  ihis  Lot  U^oLper  anmuni^-^ 
Lot  3  was  thus  described :  ''  A  Freehold  House  adjoin- 
ing the  precedingi  and  communicating  thereto,  on  Lease, 
with  Lot  2,  to  Mr.  Remmands,  which  expires  Michaehnaii 
1831*  The  apportioned  Rent,  for  this  Lot  is  35/.  $$• 
per  annum.*'    This  Lot  was  not  sold. 


The  Defendant,  by  his  Answer,  admiited  the  Pur<* 
chase,  but  objected  to  the  Title* 

An  Order  («oth  Januofy  1816)  was  obtained,  by 
consent,  for  a  Reference  as  tq  the  Title,  and  an  Abstract 
of  Title  was  left  with  the  Master;  to  which,  many  ob- 
jections were  made,  but  they  were  all  overruled  by  th« 
Master,  except  one ;  Viz.  *^  That  by  a  Deed,  4th  May 
1805,  the  Premises  If  ere  conveyed,  subject  to  a  Lease, 
which  would  not  expire  until  1863,  whereat  the  parti- 
cular for  Sale  described  the  Premises  sold  as  subject 
to  a  Lease  e'^piring  in  1831/'  The  Master  accordingly 
reported,  that  a  good  Title  could  not  be  made.  An 
Exception  was  taken  to  his  Repeat ;  and  on  the  Hearing, 
the  then  Vice-chancellor  (a)  was  of  opinion,  that  the  Plain- 
tiff had  shown,  by  Evidence  produced  before  the  Master, 
that  the  Tenn  had  been  merged  in  the  Freehold,  and 
that  there  was  no  objection  to  the  Title  on  account  of 
the  Term^ — ^The  Defendant's  Counsel  then  proceeded 
to  discuss  another  objection  which  he  had  taken  to  the 
Title,  which  the  Master  had  overruled,  on  the  ground 
that  it  was  not  an  objection  to  the  Title,  but  to  the 
Conveyance.    That  objection  was,  '^  That  the  House  in 
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question  is  on  Lease  with  another  adjoining  to  one 
James  Remmands,  at  a  Rent  of  65/.  los.,  according  to 
the  Abstract ;  and  the  Particular  states  the  apportioned 
Rent  for  the  House  in  question  is  40/.^  and  of  the  ad- 
joining House  252.  5^."  The  Vtce-Chanceilor,  as  to  this 
objection,  was  of  opinion  it  was  an  objection  as  to  the 
nV&y  and  not  as  to  the  Omoeyame. 

After  the  Exception  was  thus  disposed  of,  ^e  Plain- 
tiff, to  remedy  the  objection,  made  a  Conveyance  by 
Lease  and  Release,  23d  and  fi4th  March  1819,  to  a 
Trustee,  for  himself,  of  the  purchased  House,  and  of 
the  apportioned  Rent  of  40/.,  part  of  the  entire  Rent. 
This  Conveyance  was  produced  before  the  Master,  and 
it  was  contended  before  him,  that  this  was  a  legal 
apportionment  of  the  Rent ;  but  by  his  reviewed  Report, 
14th  May  1819,  he  certified  that  the  Plaintiff  could  not 
make  a  good  Title.  To  this  Report  the  foUovnng  Ex« 
ception  was  put  in,  stating  the  Report  (including  the 
Master^s  Opinion  against  the  Title),  and  that  ''the  ground 
upon  which  the  Master  hath  so  stated  is  understood  to  be, 
that  the  Rent  is  not  a  legally  apportioned  Rent ;  whereas 
the  Plaintiff  submits  that  he  hath  shown^  by  certain 
Indentures  of  Lease  and  Releai^,  dated  respectively  the 
23d  and  24th  March  1819,  produced  before  the  said 
Master,  that  the  said  Rent  is  a  legally  apportioned 
Rent,  and  that  therefore  the  objection  arising  out  of  the 
Statement  aforesaid  hath  been  removed ;  Wherefore  the 
said  Master  ought  to  have  stated  by  his  said  Report, 
that  the  Plaintiff  can  make  to  the  Defendant  a  good 
Title  to  the  same  Estate.    In  which  particular,"  8cc. 

This  Exception  caxBe  on  now  to  be  argued. 
Q4  . 
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Mr.  Wilson^  Mr.  Sugden^  and  Mr.  Teed,  in  support 
of  the  Exception. 

The  Master  is  wrong  in  his  conclusion,  that  a  good 
Title  cannot  be  made.  His  Report,  as  is  usual  in  such 
Cases,  does  not  state  the  grounds  upon  which  he  is  of 
opinion  that  a  good  Title  cannot  be  made,  but  it  is 
known  that  the  objeq^ion  is  in  regard  to  the  apportioned 
Rent,  as  to  which  he  is  of  opinion  no  good  Title  can  be 
made. 

The  particulars  of  Sale,  state  as  to  Lot  2,  that  '^  the 
apportioned  Rent  for  this  Lot,  is  40/.  per  amu**  The 
meaning  was,  that  the  Purchaser  would  convey  this 
House  with  an  apportioned  Rent  It  is  Rent  Service,  • 
and  apportionable,  and  the  Conveyance  to  the  Vendee 
will  operate  as  an  apportionment;  in  Co.  litt.  148  a. 
it  is  said,  '^  If  the  Lessor  granteth  part  of  the  Reversion 
to  a  Stranger,  the  Rent  shall  be  apportioned ;  for  the 
Rent  is  incident  to  the  Reversion  (^."  Where  there- 
fore there  is  a  Conveyance  of  one  of  these  two  Houses,  in 
respect  of  which  two  Houses  one  entire  Rent  is  paid, 
the  Law  apportions  the  Rent,  and  the  Vendee  may  bring 
an  action  for  it,  and  the  Jury  will  apportion  the  Rent. 
Here,  however,  tiie  apportionment  of  the  Rent  will  be 
a  legal  consequence  of  the  Conveyance,  and  the  Vendee 
may  bring  an  action  of  Covenant  for  it,  and  the  inter- 
vention of  a  Jury  to  settle  the  apportionment  will  be 
unnecessary.  In  Collins  v.  Hardin'B  Case,  13  Co.  58, 
it  was  argued,  that  the  reservation  of  the  Rent  was  an 
entire  Contract,  and  by  the  act  of  the  Lessee,  it  cannot 


(dj  Ste  ftbo  s  Inst.  504. 
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be  apportionedy.bat  it  was  held  itmight,  for  that  the 
Rent  was  incident  to  the  Reversion,  and  the  Reversion 
is  severable,  and  by  consequence  the  Rent  also;  and 
Sir  Edward  Coke  concludes  this  Case  thus :  "  Note 
well  these  Cases  and  Judgments,  for  they  are  given 
upon  great  reason  and  consideration;  for  otherwise 
great  incohvenience  would  ensue,  if  by  severance  of 
part  of  the  Reversion  the  entire  Rent  should  be  lost ; 
and  the  Opinion  reported  by  Serjeant  Bendloes,  in  Hil, 
6  &  7.  E.  6,  to  the  contrary,  nihil  valet  (sdl.)  that  the 
Rent  in  such  Case  should  be  lost,  because  that  no  Con- 
tract can  be  apportioned  ;  which  is  not  Law;  for,  1.  A 
Rent  reserved  upon  a  Lease  for  years,  is  more  than  a 
Contract,  for  it  is  a  Rent  Service :  2.  It  is  incident  to 
the  Reversion,  which  is  severable:  3.  Upon  recovery 
of  part  in  waste,  or  upon  entry  in  part  for  a  forfeiture, 
orupon  surrender  of  patt^  the  Rent  is  apportionable." 
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In  Stevenson  v.  Lambert  (e),  it  was  held  by  Lord  Ellen- 
borough,  that  Covenant  will  lie  against  the  Assignee  of 
part  of  an  Estate  for  not  repairing  his  part,  *'  for  it  is 
dividable^  and  follows  the  Land  with  which  the  Defen- 
dant, as  Assignee,  is  chargeable  by  the  Common  Law, 
or  by  .the  statute  ^2  Henry  VIII,  c.  37'' ;  and  in  Twynam 
r.  Pickard(f)f  it  was  determined,  that  Covenant  will  lie 
-by  the  Assignee  of  the  Reversion  otpart  of  the  demised 
Premises,  against  the  Lessee,  for  not  repairing. 


In  Baean^s  Abridgment  (g),  tit.  RetU,  which,  as  to  this 
part  of  the  Work,  is  well  luiown  to  have\been  penned 
by  Chief  Baron  Gilbert,  he  considers  whether  a  Rent 

•    (f)  3  East,  580.  (/)  2  Bam.  k  Aid.  105, 

{g)  Gwillim's  edit.  6  vol.  p.  48. 
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1819.         Service^  incident  to  the  Beversion^  may  be  apportioned 
"*'"v — — '     by  the  grant  of  part  of  the  Reversion^  and  holds  that  it 
Btifls         may,  and  he  puts  this  Case :  "  If  A.,  possessed  of  a  Term 
^'  for  twenly  years,  leases  it  for  ten  years,  reserving  30 /« 

Eenl^  and  afterwards  A  devises  ao/.  of  the  Rent  to 
three  of  his  Sons,  equally  to  be  divided,  this  is  a  good 
Devise,  and  each  of  the  Sons  shall  have  an  Action  of 
Debt  for  his  third  part,  though  the  Reversion  to  which 
the  Rent  was  originally  incident^  remains  entire;  for 
there  is  nothing  in  the  nature  of  the  thing  to  hinder  such 
a  Division  or  Apportionment;  and  if  the  Tenant  omits 
to  pay  the  Rent,  the  several  Actions  are  a  mischief 
which  he  brings  upon  himself,  and  which  he  might  and 
ought  to  have  prevented/'  It  is  clear,  therefore,  that 
by  a  Conveyance  to  the  Purchaser  he  will  take  an  ap« 
portioned  Rent,  as  stated  in  the  particulars  of  Sale,  and, 
therefore,  that  he  is  bound  to  complete  his  Contract. 

Mr.  Hatfj  contra: — 
According  to  the  particulaiB  of  Sale,  it  must  be  sup- 
posed  that  the  House  to  be  sold,  and  the  a^ortioned 
Rent,  was  a  Rent  which  had  already  been  apportioned. 
No  Rent  was  apportioned  whei»  the  Sale  took  {dacsi  or 
since.  On  ike  apportionment  of  the  Rent,  the  right  qS 
entry  is  gone,  that  not  being  divisible(0«  There  is  also 
a  Covenant  to  insure,  and  other  Covenants  in  the  Lease, 
which  win  not  be  effiBCtoal  after  an  Apportionment, 
and  great  inconvenience  and  loss  may  arise  upon  the 
Powers  givook  irtuier  the  Statutes,  of  the  4  Geo.  11,  and 
1 1  Gto.  IL 

(/)  Knight's  Case,  5  Co.  s&  b. ;  and  see  what  Mr,  /.  Bokujtd 
says,  in  Twynam  v,  Pickard,  s  Barn.  &  Aid.  lis. 
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Mr.  Sugden:—  1819. 

The  severance  of  the  Estate  demised  does  not  take     ' 
away  the  mutual  remedies ;  besides,  all  the  consequences         Bliss 
of  an  apportioned  Rent,  the  Purchaser  must  be  supposed 
to  be  aware  of,  when  he  agreed  to  purchase  it. 

I  have  lately  had  before  me  the  Conveyances,  on  the 
Sale  to  different  Persons,  of  one  of  the  largest  Estates 
in  the  Kingdom.  Those  Conveyances  have,  by  the 
different  Purchasers,  been  under  the  observation  of  the 
ablest  Conveyancers ;  the  Conveyances  were  of  an  ap. 
portioned  Rent,  and  no  doubt  was  suggested  by  suiy 
Person  that  the  Conveyances  were  imperfect,  because 
the  Lessee  was  not  a  Party. 

TTie  Vice-Chancellor  : — 

The  Particular  under  which  the  Defiendant  purchased 
represents  the  40  L  per  annum  to  be  an  apportioned  Rent 
for  this  Lot;  and  he  insists  that  there  not  being  at  the 
time  of  the  Sale  any  apportioned  Rent,  he  is  not  bound 
to  complete  his  Purchase ;  the  Plaintiff  alleges  that  his 
Conveyance  alone  will  pass  this  Property  to  the  Pur- 
chaser, with  an  apportioned  Rent  of  40/.  as  legally  and 
effectually  as  if  a  Jury  had  intervened.  This  is  a  mere 
legal  question.  Let  a  Case  be  sent  for  the  Opinion  of 
a  Court  of  Law;  viz.  Whether  the  Purchaser  of  Lot  2, 
would,  by  the  Conveyance  of  the  Vendor  alone,  with- 
out the  concurrence'  of  the  Lessee,  acquire  the  same 
Rights  and  Remedies  against  the  Lessee,  in  respect  of 
the  apportioned  Rent  of  40/.  therein  to  be  reserved  to . 
him,  as  he  would  acquire  in  case  no  Rent  were  men- 
tioned in  such  Conveyance  from  the  Vendor,  and  the 
annual  Rent  of  40/.  were  legally  apportioned  by  a  Jury 
for  that  part  of  the  Reversion  comprised  in  Lot  2  ? 

-H  Q  6        . 
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1819. 
• ^ '  GARDINER  v.  ROWE  and  others. 

13th  July.       (Jn  a  Motion  for  a  Receiver,  ian  Issue  was  directed 
On  a  Motion    in  this  Cause ;  and  a  direction  was  asked,  that  the 
far  a  Receiver,     plaintiff  and  George  Wilkinson,  one  of  the  Defendants, 
,    ,       .      '  should  be  ordered  to  be  examined  upon  the  Trial. 

TlmnHfanda         The  Vke'Clmnceltor  hsA  some  doubt  as  to  the  pro- 
Defendantshauld  ^        ^^  ^^^^  ^  q^^       ^^^  ,    ^^  believed  it  had 

the  Trial  of  the    "®^^  made  m  a  Cause  of  Harben  v,  Deane,  not  re- 
Istue.  ported. 

TheDefendants      j^^  ^^^^  ^^^^  ^^^^  ^  j^  j^  j^^  ^^  Authorities; 
qfvenvards  re* 

/^ed  to  proceed  ^^^  ^°  ^'^  ^^Y  ^^  ^^  stated,  that  the  Order  in  Harben 

on  the  Issue;  v.  Deane  was  by  consent:   but  that   in  Harwood  v. 

and  it  was  held,  Harwood,  25th  January  1806,  Reg.  Lib.  (A),  fol.  67a, 

that  they  couid  ^hg^g  ^,^^  without  consent,  an  Order,  that  the  Plaintiff 

.  ,^  and  Defendant  should  be  examined  on  the  Issue. 


to  proceed. 


The  Vice-Chancellor,  on  the  Authority  of  that  Case, 
directed  that  the  Plaintiff  and  the  Defendaht  George 
Wilkinson  should  be  examined  upon  the  Trial;  and  the 
Jury  were  to  be  at  liberty  to  endorse  any  Matter 
specially. 

Mr.  Bell,  Mr.  Rose,  and  Mr.  Matthews,  for  the 
Plaintiff. 

Mr.  Wetherell,  Mr.  Montagu,  and  Mr.  Pepys,  for  the 
Defendants. 


The  Defendants  afterwards  declined  proceeding  on 
the  Issue.  An  Apphcation  was  made  for  a  Compulsory* 
Ofder ;  but  the  Vice-Chancelior  held  (as  I  was  informed), 
that  he  had  no  power  to  compel  them  to  proceed  on  the 
Issue. 
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DANSEY  V.  BROWNE.  ' — 1^^2l^ 

28th  July. 
aJN  a  Motion  to  dissolve  the  Injunction  ^hich  had      On  a  Motion 
been  obtained'in  this  Cause,  a  reference  of  the  Answer  ^0  dissolve  an  In- 
for  Impertinence  was  shown  for  cause  against  dissolving  J^'^^^  (^  ^^^ 
theInjunction,andthePartywasputupontheusualtenn8    .         \      f 
of  obtaining  the  Master's  Report  in  four  days.  The  Report  ^^^  of  the  An- 
was  not  obtained  within  the  four  days,  and,  in  conse-  swerfor  Imper- 
quence,  the  Injunction  was  dissolved.  The  Master  after-  tinenceroas shown 
wards  reported  the  Answer  was  impertinent ;  and  Mr.  Bell  f^  ^^^  against 
now  moved,  upon  this  Report,  to  revive  the  Injunction,    ^^^  ^^''V  a 

and   observed,  that  when  on  a  Motion  to  revive  an  xj    Z 

'  Parttf  was  put 

Injunction,  a  reference  of  an  Answer  for  Insufficiency  is  ™^  f^^  ^^^ 

shown  for  cause  against  dissolving  the  Injunction,  and  of  obtaining  the 

the  Party  is  put  upon  the  usual  terms  of  obtaining  the  Report  within 

Master's  Report  within  four  days,  but  the  Report  is  not  Z^''  ^^^'    ^^^ 

obtained  within  that  time,  the  Injunction  is  dissolved,    .?^'  ^.  "? 
.^  ,      -^  '  ,  ,      r  obtained  wtthtn 

but  that  if  the  Master  afterwards  reports  the  Answer  to  the.four  davs 

be  insufficient,  the  Plaintiff  may  move  to  revive  the  and  the  Injunc' 

Injunction;  and  that,  by  analogy,  the  same  rule  must  tian  was  dis- 

prevail  where  an  Answer  is  referred  for  Impertinence,  '^^^^-^  After- 

and  the  Master  reports  the  same  to  be  impertinent.  ^^dsaR^port^ 

After  the  reference  is  disposed  of  for  Impertinence,  the  ^.     , 

w^.  .     ./,.  i.       1       *  i.      w    ^  .  ,  wasmpertinent, 

Plaintiff  may  refer  the  Answer  for  Insufficiency,  and  toos obtained- 

cannot  do  it  before,  Felleiv  v. (r),  and  may  show  and  upon  that 

the  reference  for  Insufficiency  as  cause  against  dis-  Report  a  Motion 

solving  the  Injunction.  «w  made  to  re- 

On.  the  other  side,  it  was  contended  by  Mr.  Agar,  w^^^^^^««c- 

that  a  Plaintiff  could  not  apply  to  revive  an  Injunction,  /^'  ^.  ^  ^ 
^  ,     .      ,    ,        ,  '  f^eldy  that  such  a 

merely  because  a  Report  was- obtained  that  the  Answer  Motion  could  mt 

was  impertinent f  and  that  no  Motion  was  yet  made  for  be  sustained. 

(r)  6  VCS.  456. 


338 

» V 

Dahbbt 

Browns. 


CASES  IN  CHANCERY. 

expunging  of  the  Impertinence.  It  is  for  them  to  move 
to  expunge  the  Impertinence,  and  is  the  Injunction  to 
be  reyiyed,  and  they  at  liberty,  for  an  unlimited  period, 
to  prevent  us  moving  to  dissolve  it,  upon  the  Answer, 
merely  because  they  have  not  expunged  the  Imperti- 
nence; after  which,  they  may  move  to  refer  the  Answer 
for  Insufficiency,  and  show  that  reference  for  cause 
against  dissolving  the  Injunction.  This  would  lead  to 
great  oppression.  It  is  hot,  however,  pretended  that 
they  mean  to  refer  the  Answer  for  Insufficiency. 

Hie  Vice-chancellor  : — 
I  do  not  concur  in  the  supposed  Analogy  between  a 
Reference  for  Impertinence,  and  a  Reference  for  Insuffi- 
ciency. The  Analogy  applies  to  the  extent,  that  if  a 
Reference  for  bnperdn^ce  is  shown  for  Cause  against 
dissolving  an  Injunction,  and  the  Report  is  to  be  made 
within  four  days,  and  the  Report  is  not  made  within 
tbat  time,  the  Inunction  is  dissolved,  as  it  is  in  the  Case 
of  an  Answer ;  but  there  the  Analogy  ceases,  for  if  an 
Answer  is  reported  insufficient,  the  Party  may  imme- 
diately put  in  a  further  Answer,  and  again  move  to  dis- 
solve the  Injunction;  but  if  an  Answer  is  reported 
impertinent f  the  Defendant  has  no  means  of  immediately 
proceeding,  but  the  Defendant  is  m  the  power  of  the 
Plaintiff,  who  alone  can  move  to  expunge  the  Imperti- 
nence. I  think,  therefore,  you  cannot  move  to  revive 
the  Injunction  on  the  ground  of  the  Report  of  Imperti- 
nence ;  but  I  iihall  make  inquiry  into  the  Precedents ; 
if  none  are  found,  I  shall  hold  that  yOu  cannot  move  to 
revive  the  Injunction  upon  the  Report  of  Impertinence, 
but  that  it  can  only  be  done  on  a  Report  of  the  Insuffi- 
ciency of  the  Answer. 


C3"  No  further  mention  was.made  of  the  Case. 
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YATES  ,.  FAREBROTHER  and  «iOther.  wiJH 


This  was  a  BIU  for  a  specific  Perfonnaiice  against  a      BOiagmmt 

Vendee,  and  the  Auctioneer,  who  had  a  considerable  f^^ndeeandAuc^ 

Deposit  in  his  hands  was  made  a  Defendant ;  and  the  Bill        ^^J"^^^^ 

prayed  not  only  a  specific  Perfonnance,  but  that  Ihe  }:!!^X 

Deposit  might  be  paid  into  Court    The  Auctioneer,  by  tktuDtfontma^ 

his  Answer,  expressed  his  readiness  to  pay  the  Deposit  he  paid  into 

into  Court,  after  deducting  his  claims  upon  the  same.      C<m^^«    ^^vc- 

tumeeradmiti 

Mr.  Agar  moved,  upon  the  Answer,  that  the  Auc-  ^*^  p^potit  to  he 

tioneer  might  be  oi[dered  to  pay  the  Deposit  into  Court  *?*"  aT^a^ 

Mr.  IVeridwe,  oMra:-  J^^  J^ 

There  is  no  instance  of  such  a  Piayer  in  a  Bill.    If  ordered  toptm 

the  Order  is  made,  the  Auctioneer  ought  to  be  allowed  in  the  Depodt, 

to  retain  his  claims  upon  the  Deposit  ^^  retaining 

the  amount  of 

The  VlCE^HANCELLOB  :—  ^  <^^»w"»  ^ 

The  Auctioneer  is  a  mere  Stakeholder,  and  the  Court  ^^w^P^^'f^* 
will  secure  the  Stake  pending  the  Litigation.     Let  ^JtotheM 
,the    Defendant  pay   into  Court  the    Deposit,    after  retained. 
deducting  the  amount  of  his  Claims  upon  it;  but  with- 
out prejudice  to  any  question  as  to  so  much  of  the 
Deposit  as  is  retained. 
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STEADMAN  v.  ELLIS. 

1819. 


% 


-^  ifeTjR.  NEWLAND  moved,  after  a  Replication,  to  di&- 
«9th  July.  miss  the  Bill  for  want  of  Prosecution,  observing,  that 
The  only  An-  no  cause  could  be  shown  against  the  Motion,  and  that 

«P€r  that  can  he  all  the  Plaintiff  could  do  was  to  undertake  to  speed  the 

given  on  i  Mo-     Cause. 

tion  to  dismiss, 

t  sne  dth  ^^'  ^^^y*  contra,  was  about  to  state  circumstances. 

Cause,  •  ^9  show  that  there  could  be  no  advantage  in  prosecuting 

the  Suit;  but 

*  The  Vice-'Chancellor  observed,  that  no  other  Answer 
could  be  given  to  the  Motion,  but  an  undertaking  to 
speed  the  Cause;  and  that  if  there  were  any  particular 
circumstances  attending  the  Case,  they  ought  to  h%  the 
subject  of  a  special  Application  (0).  , 


(0)  In  various  other  Cases  the  Vice'Chancellor  has  deter- 
mined in  the  same  manner. 
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M.  T.  GIBSON  and  CHAS.  VARNHAM,     Plaintiffs, 

and 
ANN   WHITEHEAD,    WM.  EDWARDS,    THOS. 

COLLETT,    JOHN    WHITEHEAD,   and    Sir  B. 

HOBHOUSE,  Bart.      -        -        -        Defendants. 


1819. 


A  BILL  was  filed  by  the  Plaintiffs,  as  Assignees  of      30th  July. 

George  Whitehead  the  younger,  and  Gamsuttel  Clarke,      On  a  special 

who  were  stated  to  be  Creditors  of  George  Whitehead  Application,  the 

the  elder,  deceased^  against  the  Defendants  his  Execn-  ^^^^^*  ^^^^  • 

tors  and  Trustees,  praying  an  Account  of  what  was  <^^^^"^^' 

•^     °  require  tt^  will 

owing  to  the  Plaintiffs  as  such  Assignees ;  and  that  the  g^^^  f^^  2>«- 

Defendants  might  admit  Assets,  or  set  forth  the  xj^svlbI  faulantt  leave  to 

Accounts ;  and  that  if  the  personal  Estate  of  the  Tea-  plead  fbubU. 

tator  wajs  not  sufficient  to  answer  the  Plaintifis  Claim, 

that  the  deficiency  might  be  supplied  by  the  Sale  of  the 

Testator's  real  Estates,  or  a  sufficient  part  thereof;  or  in 

case  the  Court  should  be  of  opinion  that  the  real  Estates 

of  the  Testator  were  not  charged  by  his  Will  with  the 

payment  of  his  Debts,  then,  that  it  might  be  declared 

that  the  real  Estates  of  the  Testator  are  applicable  to 

the   payment  of  the  Plaintiffs    Debt,  and  the  other 

unsatisfied  Creditors  of  the  Testator,  under  and  by  virtue 

of  the  Act  of  the  47  Geo.  Ill,  Sess.  2,  c.  74,  s.  1,  and  that 

the  necessary  directions  might  be  given  for  making  good 

the  deficiency  of  the  personal  Estate,  by  Sale  of  the 

Testator's  real  Estates,  or  a  sufficient  part  thereof. 

The  Bill  did  not  state  the  Will  at  length,  but  only 
partially  as  to  other  matters,  with  a  reference  to  the  Will 
Vol.  IV.  R 
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when  produced ;  nor  was  it  stated  in  the  BiU,  £bat  by  the 
WiU,  the  Testator's  real  Estates  were  charged  with  the 
payment  of  his  Debts,  except  that  there  was  a  charge, 
"  that  in  case  the  perwnal  Estate  and  Effects  of  him 
the  said  Testator,  are  not  sufficient  to  pay  and  satisfy 
the  Plaintiffs  said  demand,  Uiat  Plaintiffs  are  entitled 
to  have  same  raised  and  paid  out  of  the  real  Estates  of 
him  the  said  Testator,  under  and  by  virtue  of  the  direc- 
tions for  the  payment  of  his  Debts  contained  in  the  said 
Testator's  Will ;  and  in  case  this  Court  shall  be  of  opi- 
nion that  the  said  Testator  has  not,  by  his  said  Will, 
charged  his  said  real  Estates  with  the  payment  of  his 
Debts  5  then  Plaintiffs  charge,  that  the  Testator  Geo. 
Whitehead  the  elder,  was  in  his  life-time,  and  at  the. 
time  of  his  death,  a  Trader  within  the  meaning  of  the 
Bankrupt  Uws ;  and  that,  under  and  by  virtue  of  an  Act 
of  Parliament  pasaed  in  the  47th  year  of  the  Reign,  &c. 
his  the  said  Testator's  real  Estates  are  Assets  in  Equity, 
for  the  payment  of  his  Debts,  8cc." 

To  this  Bill,  the  Defendants  Ann  Whitehead  and  Wm. 
Edwards,  put  in  the  following  Plea  to  part  of  the  Bill, 
together  with  an  Answer  as  to  the  rest. 

"  That  Defendants,  by  Protestation,  &c.  To  all  such 
parts,  or  so  much  of  said  Bill  that  doth  require  or  call 
upon  Defendants  to  set  forth  an  Account  and  Rental 
of  all  the  real  Estates  of  Geo.  Whitehead  the  Testator, 
in  the  said  Bill  mentioned,  and  where  same  are  situate, 
and  also  an  Account  of  all  the  Rents  and  Profits  thereof 
received  by  Defendants  and  said  other  Defendants  in 
said  Bill  in  that  behalf  mentioned,  or  either  of  them, 
during  the  time  they  or  either  of  them  have  or  has  been 
in  the  possession  and  receipt  of  the  Rents  and  Profits 
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thereof^  together  with  the  tinles  tHien,  and  the  Persons 
from  whom,  and  the  partieiilar  Estates  in  respect  whereof 
they  or  either  ef  them  received  the  «ame;  and  that 
Defendants,  and  said  other  Defendants,  may  set  forth 
i^hether  they  have  disposed  of  any  and  which  of  the 
said  real  Estates  of  said  Testator ;  and  to  whom  and 
at  what  prices,  and  at  what  times,  and  how  they 
have  applied  and  disposed  of  the  Money  arising  from 
such  Sales  and  every  part  thereof;  and  then  prays 
that  it  may  be  declared  that  the  real  Estates  of  him 
said  Testator  are  applicable  to  the  payment  of  the 
Debts  of  said  Plaintifis,  and  the  other  unsatisfied  Cre- 
ditors of  him  said  Testator,  under  and  by  virtue  of  a 
cefrtain  Act  of  Parliament^  made  and  passed  in  the  47th 
year  of  the  Reign  of  His  present  Majesty,  intituled, 
''  An  Act  for  the  more  effectually  securing  the  payment 
of  the  said  Debts  of  Traders,"  and  in  that  case  all  pro* 
per  and  necessary  directions  may  be  given  for  making 
good  the  deficiency  of  the  personal  Estate  of  said  Tes- 
tator, by  sale  of  said  Testator's  real  Estates,  or  a  suffi- 
cient part  thereof; — Do  plead  thereto,  and  for  Pleas  do 
say  and  aver.  That  George  Whitehead  the  etder,  the 
Testator  in  said  Bill  mentioned,  was  not,  at  the  time  of 
his  death,  a  Trader  within  the  true  intent  and  meaning 
of  the  Laws  relating  to  Bankrupts,  and  of  said  Act  of 
Parliament  made  and  passed  in  the  47th  year  of  the 
Reign  of  His  present  Majesty,  intituled,  "  An  Act  for 
the  more  effectually  securing  the  payment  of  the  Debts 
of  Traders."  And  Defendants  do  plead  same  in  bar, 
to  so  much  of  said  Plaintifis  Bill,  and  humbly  pray  the 
Judgment  of  this  Court,  whether  they  shall  be  com- 
pelled to  put  in  any  further  or  other  Answer  to  such 
parts  of  said  Bill  as  is  hereinbefore  pleaded." 

R  2 
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The  Defendant,  Thomas  Collett^  put  in  the  like  Plea, 
together  with  an  Answer.  These  two  Pleas  were  set 
down  for  Argument,  and  afterwards  the  Defendant,  Sir 
B,  Hobhousey  put  in  an  Answer,  but  did  not  plead.  In 
his  Answer,  however,  he  denied  that  the  Testator  was  a 
Trader  at  the  time  of  his  Death. 

Mr.  Hart,  Mr.  Bell,  and  Mr.  Rose,  in  support  of 
the  Plea:— 
This  Plea  is  a  sufficient  bar  to  the  discovery  and 
relief  sought  as  to  the  Testator's  real  Estates.  The 
Plaintiffs  have  not  set  forth  the  whole  of  the  Will  in 
their  Bill ;  if  they  had,  it  would  have  appeared  that  the 
.  Testator  has  not  thereby  subjected  his  real  Estate  to 
the  payment  of*  his  Debts.  The  Bill  does  not  state, 
except  in  the  charging  part,  that  the  Testator  by  his  Will 
subjected  his  real  Estates  to  the  payment  of  his  Debts. 
The  Will  is  here,  and  the  Court  referring  to  it  will  see  that 
the  real  Estates  are  not  so  charged.  If  these  Defendants 
had  pleaded.  First,  That  the  Testator's  Will  did  not 
subject  his  real  Estates  to  the  payment  of  his  Debts ; 
and,  Secondly,  That  the  Testator  was  not  a  Trader  at 
ihe  time  of  his  death,  the  Plea  would  have  been  double 
and  bad. 

The  Vice-Chancellor  [stopping  the  Defen- 
dant's Counsel] : — 
This  is  a  Bill  by  Simple-Contract  Creditors,  to  charge 
the  real  Estates  of  a  deceased  Debtor,  alleging,  First, 
That  the  Testator  by  his  Will  rendered  his  real  Estates 
subject  to  the  payment  of  all  his  Debts ;  and.  Secondly, 
That  if  that  is  not  the  true  construction  of  his  Will, 
then,  under  the  Act  of  Parliament,  his  real  Estates 
are  liable,  he  having  been  a  Trader  at  the  time  of  his 
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death.  Three  of  the  Defendants  plead  that  the  Tes- 
tator was  not.  a  Trader  at  the  time  of  his  death.  The 
Plea  is  not  an  Answer  to  the  whole  Bill,  for  it  only 
negatives  the  statement  that  the  Testator  was  a  Trader, 
but  not  the  Allegation  that  by  his  Will  he  charged  his 
real  Estates  with  the  payment  of  his  Debts.  It  is, 
however,  urged,  that  as  the  Bill  refers  to  the  Will,  the 
Court  may  look  at  it ;  and  will  conclude  from  thence, 
that  the  real  Estates  are  not  charged  with  Debts.  If  the 
Bill  had  professed  to  state  the  Will  at  length,  and  not 
the  effect  of  it  only,  the  Court  might  have  come  to  the 
conclusion  that  the  real  Estate'  was  not  charged  with 
the  Debts,  and  that  the  Plea  was  therefore  an  Answer 
to  the  whole  Bill.  But  where  is  the  Court  to  find  the 
instrument  which  it  can  judicially  call  the  Will  ?  The 
Probate  is  not  Evidence  as  to  a  Will  of  real  Estate. 
Considerable  inconvenience  may  be  occasioned  by  the 
framing  of  a  Bill  in  tlie  way  this  is  drawn,  so  as  to 
preclude  a  defence  by  Plea.  In  the  Common  Law 
Courts,  a  Defendant  may,  on  many  occasions,  plead 
several  Pleas  (p) ;  but  in  this  Court  the  ordinary  prac- 
tice does  not  admit  a  double  Plea.  Where,  however, 
great  inconvenience  would  be  sustained,  as,  where  long 
Accounts  must  be  set  forth,  in  consequence  of  not  being 
able  to  plead  a  double  Plea,  the  Court  would,  I  think, 
on  a  special  Application,  give  leave  to  file  it.  I  do  not 
remember  such  an  Application  to  the  Court,  but  I  see 
no  objection  to  it.  The  Plea,  as  it  stands  at  present, 
cannot  be  sustained,  but  you  may,  on  Monday,  apply 
for  leave  to  file  a  double  Plea. 

(p)  At  Law  a  Plea  in  bar  on   Plead,  446,]     cannot  be 

[Co.  litt.  304  a. ;  Tidd.  Pract.  double ;  but  the  4  &  5  Anne, 

586;    1  Chitty  on  Pleading,  c.  16,  permits,  in  some  cases, 

51 1 ,]  or  in  abatement  [1  Chitty  a  double  Plea. 

«3 
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2d  August. — On  this  day  a  special  Motion  was  ac- 
cordingly made  by  Mr.  Bell  and  Mr.  Rose,  "  Tha,t  the 
Defendants,  or  any  of  them,  may  be  at  liberty  to  plead 
in  tins  Cause,  First,  the  \Vill'of  Geo.  Whitehead  the 
Testator,  in  the  Pleadings  mentipned,  bearing  date  the 
igth  of  April  1817,  and  the  Codicil  d^ereto,  bearing  date 
the  28th  June  1817 ;  and  that  he  did  not  thereby,  or  by 
either  of  them,  charge  his  real  Estate  with,  or  subject 
the  same  to,  the  paym^t  of  his  Debts,  or  the  Plaintiffs 
demand  in  this  Cause ;  and,  Second,  That  the  said  Geo. 
Whitehead  was  not,  at  the  time  of  his  death,  a  Trader 
within  the  true  intent  and  meaning  of  the  Bankrupt 
Laws  relating  to  Bankrupts,  and  of  the  Act  of  ParUa- 
ment  made  and  passed  in  the  47th  year,  8lc." 


The  Motion  was  not  opposed,  and  His  Honor  made  an 
Order  accordingly. 
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KING  1;.  ALLEN.  ^^^^ 


This  was  a  BIU  of  Discovery  in  aid  of  an  Action^  a»d     4tb  Angittt. 
Mr.  Shadwell  now  moved,  before  Answer,  for  a  Com- 
mission  abroad  to  examine  Witnesses. 

The  ViCE-CHANCBtLOR: — 

You  cannot  make  this  Motion,  udless  the  Defendant 
is  in  contempt,  or  has  answered.  Until  the  Defendant 
has  answered,  there  is  no  Issue  tendered  in  the  Cause, 
nor  any  matter  in  dispute  between  the  Parties;  and 
previous  Depositions  are  therefore  considered  in  the 
nature  of  voluntary  Affidavits.  But  if  the  Defendant 
be  in  contempt,  the  Plaintiff  shaU,  notwithstanding, 
have  his  Commission ;  for  otl^^rwise  he  might  lose  his 
testimony  by  the  default  of  the  Defendant. 


R4 
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1819.  HIBBERSON  v.  COOKE  and  another. 

4th  August.  ^  MOTION  had  been  made  by  the  Defendants  to 
dismiss  the  Bill  for  want  of  Prosecution,  and  Mr. 
Shadwell  undertook  to  speed  the  Cause.  According  to 
the  Note  in  the  Registrar's  Book,  Mr.  Shadwell  under- 
took to  speed,  not  in  this  Cause,  but  in  a  Cause  of 
Hibbert  v.  Hibbert ;  but  this  was  a  mistake  of  the  Re- 
gistrar. The  Order  of  Dismissal  was  drawn  up  by  the 
Defendants. 

Mr.  Shadwell  now  moved,  upon  an  Affidavit  of  the 
circumstances  of  the  mistake,  to  set  aside  the  Order. 

The  only  question  was,  as  to  Costs. 

The  Vice-Chancbllob: — 
Betweei)  two  innocent  Parties,  he  who  is  in  posses-* 
sion  of  the  Order  must  be  indemnified.    Your  Client 
must  pay  the  Costs  of  drawing  up  the  Order,  and  of 
the  present  Application. 
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Er /wr/c  COOMBE  and  another,  tn  re  BE  A  VAN.        >    ^^]^'-    ^ 

11th  August 
1  HE  object  of  the  Petition  in  this  Case  was  to  have     A  parol  Agree- 
certain  Premises  sold,  in  respect  of  which  the  Peti-  ment  to  deposit  a 
tioners  claimed  to  hare  an  equitable  Mortgage ;  and  if  ^'^^^^  ""^^^ 
on  the  Sale  sufficient'  should  not  be  produced  to  pay  S^^^^^fy  ^ 
the  Debt,  in  respect  of  which  the  Mortgage  was  made,   ^     Jz'^     , 
to  be  allowed  to  prove  the  residue  under  the  Com-  does  not  consti- 
mission.  tute  an  eqmtabk 


On  the  1st  January  1817  a  Lease  was  granted  of  the 
Premises  in  question  to  one  Bucklatid,  to  hold  to  him 
from  the  6th  April  1818,  when  a  former  Lease  would 
expire,  for  the  term  of  twenty-one  years.  Beavan,  the 
Bankrupt,  being  desirous  of  purchasing  this  Lease  of 
Buekland,  appUed  to  the  Petitioners  for  a  Loan  of  870/., 
which  they  agreed  to  advance  upon  having  a  Deposit 
of  the  Lease  so  to  be  purchased,  by  way  of  Security  for 
the  repayment  of  the  Money.  The  Money  was  accord- 
ingly advanced,  the  Lease  was  assigned  to  Beavan  on 
.  payment  of  1,000/.,  and  he  deposited  it  with  the  Peti- 
tioners. Beavan  gave  also  a  Warrant  of  Attorney  to 
the  Petitioners,  as  a  further  Security ;  and  in  the  War- 
rant of  Attorney  the  Deposit  of  the  Lease,  and  the 
object  of  such  Deposit  was  stated  to  be,  not  only  as 
a  Security  for  the  870  /.  and  Interest,  but  for  such  fur- 
ther Debt  as  might  become  due,  provided  the  same, 
together  with  the  870/.  and  Interest,  did  not  exceed 
1,000/. 


Mortgage, 
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In  August  1818^  Beavan,  being  desirous  of  obtaining  a 
further  term  of  nineteen  years  in  the  Premises^  applied 
to  the  Petitioners  to  lend  him  the  further  sum  of  200/. 
to  enable  him  to  procure  such  Lease.  They  consented 
to  advance  the  Money,  and  it  was  agreed  that  the  Lease 
for  such  further  term  (when  the  same  should  be  exe- 
cuted) should  be  deposited  with  the  Petitioners  for 
securing  the  repayment  of  the  200/.,  as  well  as  of  the 
Debt  then  due  or  which  should  accrue  due.  The  200/. 
was  accordingly  advanced  in  At^st  1818. 


In  March  1819,  Beavan  applied  to  the  Petitioners  for 
a  further  sum  of  150/.  to  enable  him  to  pay  for  Re- 


pairsj 


in  order  to  obtain  the  further  Lease.    This  sum 


they  advanced  on  the  agth  March  1819,  and  it  was 
agreed  the  further  Lease  should  be  charged  with  that 
sum  also. 

In  April,  in  the  same  year,  Beavan  again  applied  to 
the  Petitioners,  representing  that  the  Lease  was  pre- 
pared ;  but  that  a  Premium  or  Fine  of  110/.  was  to  be 
paid  prior  to  the  ej^cution  of  the  same,  and  requesting 
the  Petitioners  to  advance  that  Sum.  This  Sum  also 
they  advanced ;  and  it  was  agreed,  that  the,  intended 
Lease,  when  executed,  should  be  delivered  by  the  Duke 
of  Portland'^  Solicitor  to  the  Petitioners,  as  a  pledge 
for  the  repayment  of  the  several  Sums  and  Interests 
advanced  by  the  Petitioners  as  before  mentioned.  The 
Lease  was  afterwards  executed,  and  remained  in  the 
hands  of  the  Duke  of  Portland's  Solicitor. 


A  Commission  of  Bankrupt  issued  against  Beavan  on 
the  26th  June  1819. 
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The  whole  of  the  several  Sums  so  advanced,  together 
with  the  Interest,  and  a  Debt  of  20/.  for  Beer,  remained 
due  at  the  time  of  the  Bankruptcy. 

It  was  admitted,  that  the  Deposit  of  the  first  Lease 
was  a  good  equitable  Mortage  to  the  amount  pf 
i,poo/. ;  but  it  was  contended,  that  the  further  Lease 
could  not,  under  the  circumstances,  be  considered  as 
subject  to  an  equitable  Mortg^e,  and  Ex  parte 
Hooper  (q)  was  cited. 

Mr.  Wingfield,  an4  Mr.  Coombe,  for  the  Petitioner. 

Mr.  WiUon^  for  the  Respondents. 

The  V1CB-CHANCBLI4OB : — 
A  good  equitable  Mortgage  was  made  by  the  deposit 
of  the  original  Lease,  but  the  parol  Agreement  to  deposit 
the  further  Lease  can  give  no  title  to  the  Petitioners. 
The  Prayer  of  the  Petition  must  be  granted,  so  far  as 
relate^  to  the  original  Lease;  and  the  Petition  dis- 
missed as  to  the  further  Lease. 
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1819. 
-^ '  ANONYMOUS. 


8th  April. 

A  Stranger  to  Mr.  RAITHBY,  onbehalf  of  Mr. '-,  a  SoHcitor, 

the  Record  can-  ^)^^  ^^  ^^^^  ^  party  to  the  Cause,  moved  to  refer  a 

not  move  to  refer  -n-u  re       j  1 
„.„  ^     "^     Bill  for  Scandal. 
a  BtU  for 


Scandal, 


The  Vice-Chancellob  : — 
No  Application  can  be  made  by  a  Stranger  to  the 
Record,  to  refer  a  Bill  for  Scandal.  In  order  to  decide 
upon  tlie  Scandal,  the  Master  must  be  attended  with 
an  Office-copy  of  the  Bill;  but  a  Stranger  to  the 
Record  has  no  right  to  take  an  Office-copy  of  the  Bill; 
and  the  Order,  if  made,  might  be  ineffectual.  Besides, 
the  Party  injured  does  not  require  the  aid  of  this  Court 
to  remedy  the  injury  done  to  him,  he  has  his  Action  at 
Law ;  for  if  a  Bill  in  this  Court  is  made  the  vehicle  of 
a  Libel,  the  Party  libelled  by  the  Record  may  proceed 
at  Common  Law,  as  on  any  other  Writing.  I  hav^ 
conversed  on  this  subject  with  the  Lord  Chancellor,  and 
he  concurs  in  the  Opinion  which  I  have  expressed. 


V.  HARRISON  and  others. 


aoth  April.      A  BILL  was  filed,  stating  a  Partnership,  and  praying 
an  Account. 

The  Defendants,  by  their  Answer,  denied  the  Part- 
nership, and  refused  to  set  forth  any  Account. 
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Exceptions  were  taken  to  the  Answer,  for  insuflS- 
ciency,  in  not  having  set  forth  the  Accounts. 

The  Vice-Chancellor  : — 
That  point  is  settled.    If  a  Defendant  answers,  he 
must  answer  fully  (a).    They  should  have  pleaded. 

Exceptions  allowed. 


ROCK  V.  HARDMAN. 


1  HE  Bill  was  filed  for  the  administration  of  a  Tes-  1819. 

tator't  Estate.     The  Executors,  the   Defendants,   in     *        ^        ' 

pursuance  of  an  Order,  paid  the  Balance  found  due       ^^°  Apru. 

from  them  into  Court,  and  it  was  laid  out  in  the  3  per 

Cents ;  some  of  the  Legatees  being  Infants,  a  reference 

was  made  to  the  Master,  to  compute  how  much  Stock 

it  would  be  necessary  to  be  set  apart  to  answer  the 

Legatees.    The  Master  made  his  Report  accordingly, 

but  before  any  Order  was  made  on  that  Report  one  of 

Infants  came  of  Age,  and  petitioned  for  his  Legacy ; 

and  the  price  of  Stock  having  fallen,  the  question  was, 

(a)  See  ante  Mazarredo  v.  penalty;    Neline  and    others 

Mntland,  3  vol.  p.  70.    This  v.  Newton,  before  Vice-Chan- 

seems  now  to  be  the  general  cellor  Leach,  33d  April  1819, 

rule :  but  there  are  exceptions ;  MS.,  or  as  to  any  thing  which 

for  a  Defendant  may,  by  An-  may  crtmina/e  him.    Curzonv. 

swer,  refuse  to  answer  as  to  De  la  Zotieh,  1  Swanst.  19s. 
what  may  subject  him  to  a 


254 

i8i9. 

Rock 

Hardmam. 


CASES    IN    CHANCERY. 

whether  he  was  to  take  the  quantity  of  Stock  men- 
tioned by  the  Master  in  his  Report,  or  so  much  Stock 
as  would  now  be  sufficient  to  answer  the  Legacy. 

The  Vice-Chancellor  said,  that  if  an  Order  had  been 
made  upon  the  Masier^B  Report  to  set  apart  l£e  Stock 
during  the  Infancy,  it  would  have  concluded  the  amount 
of  the  Legacy;  but  that  the  reference  to  the  Master 
was  to  enable  the  Court  to  act  upon  the  interest  of 
the  Infants  if  it  should  become  necessary.  That  the 
determination  of  the  Infancy  rendered  the  Mastet^B 
Report  nugatory  as  to  that  particular  Legatee,  and  that 
he  was  entitled  to  be  paid  his  full  Legacy. 


SHEPHARD  V.  ELLIOT. 

29th  April.  1  HE  Bill  was  filed  against  a  Mortgagee  in  Possession 
to  redeem.  The  Interest  had  never  been  in  arrear,and 
the  annual  Rents  exceeded  the  amount  of  the  annual 
Interest  payable  on  the  Mortgage. 

On  the  hearing  of  the  Cause,  a  question  was  made, 
whether  the  Master  ought  to  be  directed  to  make  JRests, 
on  taking  of  the  Account. 

The  Vice  Chancellor: — 
In  this  Case,  the  Account  must  be  directed  with 
Rests,  in  order  that  the  Excess  of  Rent  beyond  the 
Interest  may  be  applied  in  sinking  the  Principal.  The 
Court  sometimes  relaxes  this  Rule,  where  the  Interest 
is  in  arrear  when  the  Mor^agee  takes  ](K>Bsession. 
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A                                                                                                      ^^*9- 
AN  Issue  was  directed  to  be  tried  at  Chester.    The     *"^ s^— - 

Issue  was  not  tried,  nor  was  any  Notice  of  Trial  git^en.         ?th  May. 

A  Motion  was  now  made,  that  the  Plaintiff  might 
be  directed  to  try  the  Issue  at  the  next  Chester  Assizes, 
or  otherwise,  that  it  might  be  taken  pro  confesso.  No- 
tice of  this  Motion  was  given,  and  an  Affidavit  of  that 
Fact  was  produced ;  and  nobody  appearing  on  behalf 
of  the  Defendant,  the  Vice-chancellor  made  the  Order. 


BOTT  V.  BIRCH. 

1  HIS  was  a  Motion  for  an  Injunction  to  stay  pro-        7th  May. 
ceedings  at  Law,  upon  Equity  confessed  ih  the  Answer. 

The  Answer  admitted  the  written  Agreement  charged 
in  the  Bill,  upon  which  the  Equity  was  founded ;  but 
alleged,  that  the  true  intention  of  the  Parties  was 
otherwise. 

The  Vice  Chancellor  said,  that  on  such  an  Application 
the  Answer  was  Evidence  for  the  Defendant  as  to  all 
Facts  to  which  other  Testimony  could  be  received; 
that  other  Evidence  could  not  be  received,  to  contradict 
the  written  Agreement;  and  therefore  the  Answer  could 
have  no  weight  for  that  purpose. 

Injunction  granted. 
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i-Jil^  Ex  parte  STEVENS,  in  re  AUBERT. 


gth  May. 
Query,  Whether  ThIS  was  a  Petition,  by  a  Judgment  Creditor,  who 
^  k^^^^       had  not  proved  under  the  Cdmmission,  to  supersede  the 
madeaBankruvtf  ^^^^ '  ^^'  ^^  ^®  Commission  should  be  considered  as 
Affidavits  filed     ^^^^^9  to  stay  the  Bankrupt's  Certificate. 
in  support  of  a 

Petition  to  super-  The  grounds  on  which  the  Commission  was  sought 
sede  a  Commis-  to  be  superseded,  were,  ifet,  That  Aubert  was  not  such 
Sim  and  stay  a     ^  Trader,  against  whom  a  Commission  could  issue,  he 

>    .  > '  being  an  Insurance  Broker,  and  described  as  such  in 

need  not  be  an-  °                            «     r,«        ,     ^ 

steered  if  founded  **^®  Commission.     2dly,  That  the  Commission  was  con- 

'onfy  on  informa-  certed  between  the  Bankrupt,  the  Petitioning  Creditor, 

tion  and  Mief;  and  the  Attomies  who  sued  out  the  Commission. 
unless  it  is  stated 

in  the  Affidavit  ly^  p^.^^^  ^^^  ^^  Commission  was  concerted,  Affi- 

\  ^       ,.  davits  were  filed,  statins:.  That  Aubert  was  in  custody  at 

mformation  «ww,^.^,'..  ,  ,^  .. 

received  and  that  *"^  ^^**  ^^  "^®  Petitioner,  when  the  Commissiou  was 
such  Person  re-  taken  out  .-—That  the  Solictors  to  the  Commission,  or 
fuses  to  make  an  one  of  them,  were  or  was  daily,  before  and  at  the  suing 
Affidavit.  QQt  q(  the  Commission,  in  the  habit  of  calling  upon  the 

When  a  Pe-  Bankrupt  whilst  so  in  Custody : — That  the  Petitioning 
tition  is  to  super-  Creditor  was  the  particular  Friend  of  Aubert ;  and  that 
sede  a  Commis-  Aubert  was  not  indebted  to  him,  or  indebted  only  in 
sionyjori^ouu-  j  ggpect  of  Stock-jobbing  transactions : — That  on  inquiry 
Certificate  and  *^  Aubert*^  House,  the  Maid  informed  the  Deponent 
there  are  sus-  ^^^  ^^  ^^  ^^^  taken  place,  and  that  no  Person  was  in 
picious  circum-  Possession,  except  Aubert. 
stances^  Costs 
Toill  not  begiven^      In  order  to  stay  the  Certificate,  an  Affidavit  was  also 

though  the  Pe-  ^^^  y^y  the  Petitioner,  stating  her  belief,  that  Aubert 
tition  fails. 
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had,  within  twelve  months  last  past,  lost  considerably 
more  than  lool.  in  Stock-jobbing  Transactions,  called 
Bargains  for  Time,  in  which  Transactions^  no  Stock 
bought  or  sold  was  actually  transferred  or  delivered^ 

No  Affidavits  were  filed  in  answer* 

Mr.  Bell,  and  Mr.  Maddock,  in  support  of  the  Pe« 
tition : — 

*  The  first  question,  is.  Whether  an  Insurance  Broker 
can  be  made  a  Bankrupt?  That  point  has  never  yet 
beea  decided,  and  it  is  a  strong  circumstance  to  show 
that  they  cannot.  The  5th  Geo.  II,  cap.  30^  s.  39,  runs 
thus:  **  Whereas  persons  dealing  as  Bankers,  Brokers 
ai|d  Factors,  are  frequently  entrusted  with  great  sums 
of  Money,  and  with  Goods  and  Effects  of  very  great 
value,  belonging  to  other  Persons,  it  is  hereby 
enacted,  that  such  Bankers,  Brokers  and  Factors  shall 
be  and  are  hereby  declared  to  be  subject  and  liable  to 
Ais  and  other  the  Statutes  made  concerning  Bankrupts/' 
But  an  Insurance  Broker  is  not  intrusted  with  Mo^ 
nies,  &c.  All  his  office  consists  in  obtaining  signar 
tares  to  a  PoUcy  of  Insurance,  which,  when  obtained, 
he  gives  to  his  Employer,  who  then  pays  him  the  Pre- 
mium for  which  the  Policy. was  effected,  and  a  further 
Premium  for  his  trouble  in  procuring  the  Policy.  No 
Money  is  entrusted  to  him ;  he  is  not,  therefore,  within 
the  Act,  which  applies  only  to  Stock-brokers  and  Pawn« 
brokers;  the  former  being  frequently  entrusted  with 
great  sums  of  Money,  and  the  latter  with  Goods  and 
Effects  of  great  value. 

With  respect  to  the  second  point,  of  its  being  a  con- 
certed Commission  ;  the  Affidavits  are  not  denied,  and 
Vol.  IV.  S 
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therefore  must  be  taken  as  admitted;  and  if  admitted, 
they  establish  the  concert  in  taking  out  of  the  Commis- 
sion,  and  the  want  of  a  sufficient  Debt  to  support  tl|e 
Commission. 

As  to  the  third  point,  the  invalidity  of  the  Certificate ; 
if  the  Commission  is  superseded,  there  is  an  end  of 
the  Certificate ;  but  if  the  Court  thinks  the  Commission 
can  stand,  then,  as  the  Bankrupt  is  silent,  and  does 
not  deny  that  he  has  lost  loo/.  in  Stock-jobbing  Trans- 
actions, that  fact  must  be  considered  as  admitted,  and 
the  Certificate  is  invalid. 

TlHr.  Heald,  and  Mr.  Montagu,  contra : — 
There  may  not  be  any  decision  in  print,  that  an  In- 
surance Broker  cannnot  be  made  a  Bankrupt;  but 
there  have  been  such  Commissions,  and  no  Objection 
taken.  They  are  within  the  Act  of  the  sOeo.  II.  They 
often  do  receive  considerable  sums  of  Money  belonging 
to  other  persons ;  for  when  a  Policy  is  effected,  and  a 
Loss  inciirred,  they  are  constantly  in  the  habit  of  settling 
the  Loss  with  the  Underwriter,  and  of  receiving  from 
him  the  amount  of  such  Loss,  which  they  pay  over  to 
the  Merchant  who  employs  them.  They  are  therefore 
vrithin  the  reason,  and  the  words,  of  the  Act. 

With  respect  to  the  supposed  concert,  for  the  pur-- 
pose  of  taking  out  the  Commission,  no  Case  is  made  by 
the  Petitioner ;  all  she  swcifirs  is,  as  to  if^ormation  and 
belief;  that  is  not  sufficient;  facts  ought  to  have 
been  stated  and  sworn  to.  Where  an  Affidavit  is  only 
as  to  information  and  belief,  no  Counter- Affidavit  ia 
necessary.  The  same  observation  applies  as  to  the 
Affidavit  stating  Stock-jobbing  Transactions  by  Aubert-^ 
it  is  only  as  to  information  and  belief,  and  Aubert  was 
not  obliged  to  answer  it. 


CASES  IN  CHANCERY. 

The  Vick^Chancbllob  :— • 
In  these  Cases,  it  is  not  sufficient  to  state^  in  the  Affi- 
davity  that  the  Party  is  informed  and  believes;  but  the 
Person  who  gave  the  hiformation  must  make  an  Affi- 
davity  or  at  least  it  must  be  stated  by  whom  the  Depo- 
nent was  informed,  and  that  such  Informant  refuses  to 
make  an  Affidavit. 

In  one  of  the  Affidavits  the  Deponent  states,  that  on 
inquiry  at  the  House  of  the  Bankrupt,  Aubert^B  Servant 
stated  that  no  Sale  of  Aubert*s  Effects  had  taken 
place,  and  that  no  Person  had  been  put  into  the  House; 
that  is  a  strong  fact  to  induce  a  suspicion  of  Concert. 
That  Affidavit  ought  to  have  been  answered.  Let  this 
Petition  stand  over  for  that  purpose ;  and  let  Inquiries 
be  made  as  to  the  nature  of  the  business  of  an  Insur- 
ance Broker.  If  it  is  insisted  upon,  the  question,  whe- 
ther an  Insurance  Broker  can  be  made  a  Bankrupt, 
must  be  sent  to  Law. 
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The  Petition  accordingly  stood  over,  and  Affidavits 
were  afterwards  filed  on  both  sides. 

The  Affidavits  of  several  Insurance  Brokers  were 
filed  on  behalf  of  the  Respondents.  .  These  Affidavits 
stated,  that  the  business  of  an  Insurance  Broker,  con- 
sists in  being  employed  by  Merchants  and  others  to 
effect  Insurances  on  Goods,  Ships,  and  Freights, 
and  procuring  Policies  of  Insurances  to  be  effected 
thereon,  by  Underwriters  and  public  Insurance  Com- 
panies in  the  City  of  London ;  that  an  Insurance  Broker 
is  entitled  to  receive  a  Conunission  of  5  per  cent,  on  the 
amount  of  the  Insurance,  upon  the  Sums  insured  by 
such  Policies ;  that  the  Insurance  Broker,  upon  effecting 

s  ft 


a6o 


CASES   IN    CHANCERY. 


i8ig. 

V 


Ex  parte 
Stbvbns, 

inre 
AuBxaT. 


such  Policies,  becomes  indebted  to  the  Underwriter 
or  public  Insurance  Companies,  to  the  amount  of 
such  Premiums;  that  when  Losses  happen  or  arise 
upon  such  Policies,  the  Insurance  Broker  is  generally 
employed  to  adjust  such  Losses  with  the  Underwriters, 
or  public  Insurance  Companies,  and  upon  such  adjust- 
ment, receives  the  amount  of  such  adjusted  Losses  for 
his  Principals,  whereby  the  Insurance  Broker  very 
frequently  becomes  a  Debtor  to  his  Principals  in  large 
sums  of  Money;  that  Insurance  Brokers  are  in  all 
cases  entitled  to  one  half,  or  los.  for  every  loo  /.  in  the 
amount  of  such  adjusted  Losses. 

Affidavits  were  also  nMBide  as  to  the  other  parts  of  the 
.  Case. 


Upon  the  whole,  after  another  Argument,  the  Vice- 
Chancellor  said  he  could  not  decide  against  the  Com- 
mission upon  the  groi^nd  that  an  Underwriter  could 
not  be  made  a  Bankrupt;  but  that  the  Petitioner, 
if  he  pleased,  might  try  that  point  at  Law. — [The  Pe- 
titioner declined  trying  the  question  at  Law.] 

With  respect  to  the  concerting  of  the  Commission, 
he  was  of  opinion,  that  though  there  were  suspicious 
circumstances,  yet  that  there  was  not  sufficient  proof 
of  the  Fact ;  the  delay  in  selling  the  House,  Fizturei 
and  Furniture,  might  be,  as  stated  in  the  Affidavit  of 
the  Assignees,  with  a  view  to  benefit  the  Estate,  by 
obtaining  a  Purchaser  f  for  the  whole. 

Mr.  Mon/agu  asked  for  Costs. 

Mr.  Belly  and  Mr.  Maddock,  contra,  insisted,  this 
was  not  a  Case  in  which  Casts  should  be  given  to  the 
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Respondents.  They  admitted  that,  in  general,  it  was 
a  rale,  that  if  a  Petition  against  a  Certificate  failed, 
the  Petitioner  pays  the  Costs ;  but  that  it  had  been  de- 
cided in  ex  parte  Gardner  (a),  that  where  a  Petition  is 
to  supersede  a  Commission,  on  the  ground  of  collusion, 
and  to  stay  a  Certificate,  and  there  are  suspicious  cir- 
cumstances in  the  conduct  of  the  Bankrapt,  as  there 
were  in  this  Case,  Costs  will  not  be  given,  though  the 
Petition  fidls. 
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The  Vicb-Crancellob  : — 
This  is  not  a  Case  for  Costs.' 

(fl)  1  Ves.  &  Bea.  49. 


MELUNGv.MELLING. 

1  HIS  was  a  Motion,  on  behalf  of  the  Infant  Plaintiff, 
to  substitute  another  next  Friend  in  the  place  of  the 
Person  who  had  hitherto  conducted  the  Suit  in  that 
character,  and  who  desired  to  withdraw  himself. 

The  Vicb-Chamcbllor  : — 
Let  the  Master  inqmre^  whether  it  is  for  the  benefit 
of  the  Infant  that  another  next  Friend  should  be  sub- 
stituted, with  liberty  to  state  any  special  circumstances. 
It  may  be  that  the  Suit  is  improper,  or  has  been  im- 
properly conducted,  and  the  next  Friend  is  not  thus  to 
escape  from  Costs  to  which  he  may  be  liable. 


1819- 


7th  May. 

The  next  Friend 
of  an-  Infant 
PloMtiffr  cannot 
toithdraw  kinuejf 

from  that  Situ^ 
ation^  without  a 
Reference  to  the. 

>  Master. 
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1819.  ^ 
--^ ^  COATES  and  another  v.  PEARSON- 


7th  May. 

Cauie  vnltnot  Mr.  GARRETT  moved,  that  a  Cause,  which  was 
eajoume  twenty-seven  off,  mi&:ht  be  adjourned  until  the  first 

hearine  because    ^^^  ^^  Causes  in  Trinity  Term ;  a  Cross  Bill  having 
a  Cross  Bill  has   ^^^^  Hed,  and  no  Answer  put  in. 

,        . . '  The  Vice-Chancellok  : — 

has  not  been 

answered.  I^  ^^  Cross  Bill  had  been  filed  in  due  time,  you 

might  have  moved  to  have  staid  Publication  in  the 
original  Cause  until  an  Answer  was  put  in,  but  you 
cannot  now  stop  the  progress  of  the  Cause. 

Motion  refused. 


10th  May.  ^  P^^  WARWICK,  tVi  re  COOLER. 

If  a  Coinmis'  1  HE  Bankrupt,  by  Collusion  and  Management,  pro- 

^Jl^^^^  cured  the  Commission  to  be  taken  out;  but  the  Assig- 

ih  Banhwi  ^^^^  ^^^^  ^^^^^  chosen.    TTie  Bankrupt  and  two  Cre- 

hu  Assignees  arc  ^*^™  sought  to  supersede  the  Commission. 
chosen,  who  are 

not  under  the  The  Vice-Chancellob  : — 

n!!!!iZJ^  '**         Though  a  Oomnussion  is  taken  out  by  the  manage- 

theOommission     "^^^  ^^  ^®  Bankrupt,  yet,  if  Assignees  are  chosen 

is  fairfy  proceed'  ^der  the  Conmu9sipn,  who  are  not  imder  £he  control 

ingfor  the  benefit  of  the  Bankrupt^  and.  the  Commission  is  fairly  pro- 

of  the  Creditors^  ceeding  for  the  benefit  of  the  Creditors,  the  Court  will 

ttmllnotbe        j^^^  supersede  it.    I  have  consulted  the  Lord-Chancellor 
superseded. 
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upon  this  distinctioii,  and  he  is  pleased  to  approve  it. 
The  delay  and  expense  of  a  new  Commission  must  be 
injurious  to  the  Creditors.  I  consider  this,  however,  to 
be,  in  truth,  the  Petition  of  the  Bankrupt,  who  could 
never  be  permitted  to  supersede  a  Commission  obtained 
by  means  of  his  own  Collusion. 

Petition  dismissed. 

Mr.  Heald,    and  Mr.  Rose,  in    support  of   the 
Petition: 

Mr.  CuUenj  and  Mrt  J.  Martin,  contra. 
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His  Majesty's  ATTORNEY-GENERAL,  at  the  Rela- 
tion of  JOHN  HARVEY  STEPHENSON, 

Informant, 

V. 

MARTHA  HARLEY  HARLEY,  and  the  Rev.  WII^ 
LIAM  BAGSHAW,  Clerk       -        -    Defendants. 

XhIS  Cause  nqw  came  on,  upon  Exceptions  to  the 
Afiu^ef^s  Report. 

An  Information  and  Bill  was  filed  on  the  part  of  His 

Majesty's  Attomey-General,  for  the  purpose  of  having 

.  an  Account  taken  of  the  personal  Estate  and  Effects 

of  Ann  Newton,  the  Testatrix  in  the  Pleadings  men« 

tioned,  and  of  the  Debts,  Legacies  and  Annuities  given 

•4 


ssd  April, 

13th  May. 

' , ' 

Upon  Excep' 
turns,  an  uncon- 
ditional Legacy 
given  by  a  third 
Testamentary 
Taper,  roas  held 
to  he  a  substitu- 
tion of  a  con- 
ditional Legacy 
tQ  the  same 
Amount, given  by 
the  first  Testa- 
mentary Paper. 
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by  her  Will ;  and  that.the  charitable  Bequests  contained 
in  her  Will  might  be  established,  and  the  Residue 
applied  to  charitable  Purposes  as  thereby  directed. 
On  die  hearing  of  the  Cause,  the  usual  .Inquiry  was 
(amongst  other  things,)  directed  to  be  made  as  to  the 
Legacies  given  by  the  Testatrix's  Will ;  mx.  that  the 
Master  should  take  an  Account  of  the  said  Testatrix's 
Debts,  Funeral  Expenses  and  Legacies,  and  the  Arrears 
of  the  Annuities  given  by  her  Will,  &c.  The  Testatrix's 
Will  was  composed  of  three  several  Testamentary 
Papers,  by  the  latter  of  which  she  gave  Legacies  to  the 
sanre  Persons,  and  in  most  instances  to  the  same 
amount,  and  under  similar  qualifications,  as  were 
objects  of  her  bounty  in  the  first  Paper;  and  in 
consequence  of  the  difficulty  there  was  in  coming  to 
any  conclusion  as  to  the  proper  construction  to  be  put 
upon  such  Legacies,  it  was  deemed  necessary  to  obtain 
an  Order,  that  the  Master  might  be  at  liberty  to 
make  a  separate  Report  on  the  Legacies  and  Annuities 
given  by  the  Will  of  the  Testatrix,  so  that  the  Opinion 
of  the  Court  might  be  obtained  immediately  without 
waiting  for  the  Master^s  general  Report,  which,  by  an 
Order  dated  the  24th  day  of  April  1818,  was  ordered 
accordingly. 


The  Master,  by  his  Report,  stated,  that  certain  per- 
sons, whom  he  named,  were,  under  these  three  Testa- 
mentary Papers,  entitled  to  double  Legacies  under  the 
first  and  third  Testamentary  Papers;  and  in  conse- 
quence eight  Exceptions  were  taken  by  the  Plaintiffs 
to  his  Report  Only  the  first  Exception  is  necessary 
to  be  noticed,  the  others  being  decided  on  the  same 
principle. 
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The  fint  Exception  was,  ''  For  that  the  said  Master 
hath  in  and  by  his  said  Report  certified,  that  there  are 
payable  to  Martha  HarUy,  ^ccarding  to  llie  true  con* 
struction  of  the  Will  of  the  Testatrix  Aim  Netotwif  in 
the  Pleadings  of  this  Cause  named,  the  Legacy  of 
i|0oo/.  as  therein  mentioned;  and  also  to  the  said 
Martha  Harley  (Tax  deducted)  another  Sum  of  1,000 /• 
whereas  the  said  Master  ought  to  have  certified,  that 
according  to  the  true  construction  of  the  said  Will,  the 
latter  of  such  Legacies  only  was  payable  to  the  said 
Martha  Harley:* 

In  order  to  understand  the  force  of  this  Exception, 
it  will  be  necessary  to  state  the  Substance  of  the  first 
and  third  Testamentary  Papers. 

First  Testamentary  Paper:---**  To  Martha  Harley, 
[whom  the  Testatrix  appointed  her  Executrix,]  for  at- 
tending during  her  life,  and  seeing  all  these  directions 
executed  during  her  Life ;  and  by  her  last  Will  and 
Testament  ordering  the  same  to  be  done  by  her 
Executors,  1,000/." 

Hdrd  Testamentary  Paper ;— "To  Martha  Harley, 
Tax  deducted  out  of  my  Property,  1,000/.;"  and  by 
this   Paper   the  Testatrix  appointed   Martha  Harley 
^Executrix. 
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Mr.  Hart,  Mr.  Heald,  Mr.  Shadwell,  and  Mr.  Sin^ 

kinson,  in  support  of  the  Exception : — 

Primd  facie,  the  Gift  in  the  third  Testamentary  Paper 

is  of  the  same  Sum,  for  the  same  purpose.    Iliis  last 

Testamentary  Paper  appears  to  have  been  intended  by 

the  Testatrix  as  her  only  Will;  but  the  Ecclesiastical 
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Court  has  decided  that  these  three  Papers  form  one 
Will.     Forming  one  WiO^  the  Case  falls  within  the 
decision  in  Garth  v.  Meyriek  (a),  where  it  was  held, 
that  two  equal  Legacies  in  the  same  Will^  to  tihe  same 
Legatee!  only  passes  one.    In  Ridges  v.  Mormon  (b), 
the  Rule  is  thus  laid  down :  **  Where  the  same  quantity 
has  been  given,  and  the  same  cause,  or  no  additional 
reason  assigned  for  a  repetition  of  the  Gift,  the  Court 
has  inferred  the  Testator's  intention  to  be  the  same, 
and  rejected  the  Accumulation;  but  when  the   same 
quantity  is  given,  with  any  additional  cause  assigned 
for   it,  or  any  implication  to  show  that  the  Testator 
meant  that  the  same  thing,  prima  faciei  should  accu* 
mulate,  the  Court  has  decided  in  favor  of  the  Accumu- 
lation/'   Here  the  1,000  /.  is  given  by  the  first  Paper, 
and  she  is  appointed  Executrix ;  the  same  Sum  is 
given  in  the  third  Paper,  and  she  is  again  appointed 
Executrix  ;  both  Bequests,  therefore,  are  of  the  same  . 
Sum,  for  the  same  Cause ;  and  the  latter  Bequest  being 
without  any  additional  reason  assigned  for  the  repetition, 
it  must  be  held  not  to  be  accumulative.     In  Hooleyy. 
Hatton  (c),  it  was  decided,  that "  where  the  like  quantity 
is  given  twice,  one  only  shall  be  taken,  unless  an  intention 
appears  to  the  contrary  ;**  no  intention  appears  here  to 
the  contrary.    In  Coote  v.  Boyd  (d),  it  was  determined, 
that  where  a  second  Codicil  appears  to  be  a  repetition 
of  a  former  Codicil,  (with  the  additipn  only  of  a  simple 
Legacy  to   another  Person,)  the  Legacies   were  not 
accumulative.    In  Benyon  v.  Benyon  (e),  the  Master  of 


(«)  1  Bro.  C.  C.  30. 

(h)  Ridgei  v.  Morrison,  1 
Bro.  C.  C.  393. 


(c)  Reported  1  Bro.C.C.  in 
Note. 
(d)2  Bro.C.C.  531. 
(«)  17  Ves.  p.  43. 


CASES  IN  CHANCERY. 


267 


the  Rolls  says,  *^  a  Legacy  of  tiie  same  Sum  for  the  same 
Cause,  given  by  a  Codicil,  is  repetition  and  not  addi- 
tion." There  are  no  circumstances  whatever  in  the  last 
Testamentary  Bequest  from  which  it  can  be  inferred 
that  a  double  Legacy  was  intended. 

Mr.  Bell,  Mr.  Bemal,  and  Mr.  Farrer,  contra : — 
These  must  be  considered  as  double  Legacies.  The 
Decision  of  the  Ecclesiastical  Court  is  decisive,  that 
these  three  Testamentary  Papers  constitute  one  WiU. 
It  cannot,  therefore,  be  successfully  argued,  that  the 
last  Paper  was  only  intended  to  be  the  Will  of  the 
Testatrix ;  and  that  it  revoked  the  former  Te0tamentary 
Papers.  On  that  subject  the  Court  is  concluded.  If 
the  Ecclesiaatical  Court  decided  wrongly,  they  should 
have  appealed  from  its  Decision. 

The  Legacy  in  the  first  Paper  is  a  conditional  Legacy; 
it  is  "for  attending  during  her  life,  and  seeing  aU 
these  Directions  executed  during  her  life,  and  by  her 
last  Win  and  Testament  ordering  the  same  to  be  done 
by  her  Executors,  i,o6ol"  But  the  Legacy  given  by 
the  third  Paper  is  merely  a  general  Legacy,  without 
any  condiiioiial  expxessions ;  it  is  given  in  a  difEerent 
shape  from  that  given  befioxe ;  the  Tax  upon  it  is  direQte4 
to  be  paid* out  of  her  other  Propeil^;  it  is  an  ine- 
cumnlative  Legacy. 

The  Vice-Chancbllob  : — 
If  the  Legacies  to  Mrs.  Harley  were  alone  to  be 
considered,  she  would  be  plainly  entitled  to  both ;  but 
the  Question  here  is,  whether  the  third  Instrument  does 
not  afford  in^mal  Evidence  that  it  was  meant  by  the 
Testatrix,  not  as  an  addition  to  the  first  Instrument, 


1S19.      ^ 
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but  as  a  aubstitation  for  it.    It  begins  with  all  tha 
fonns  of  the  first  Instromenty  with  the  same  expressions 
of  religious  resignation,  nearly  in  the  same  words.    It 
then  proceeds  to  appoint  Martha  Harley  her  sole  Ex- 
ecutrix, by  the  same  description  as  in  the  first  Instru- 
ment ;  and  it  then  proceeds  to  give,  with  little  variation, 
the  same  Legacies  to  the  same  Persons  who  were  the 
objects  of  her  bounty  by  the  first  Instrument.    I  think 
the  inference  irresistible,  that  the  Testatrix  intended 
the  third  Instrument  as  a  substitution  for  the  first ;  and 
that  Mrs.  Hurley  must  therefore  take  the  unconditional 
Legacy  of  1,000/.  given  by  the  third  Instrument,  in 
the  place  of  the  conditional  Legacy  given  by  the  first 
Instrument. 

Exceptioii  allowed. 


MYERS  V. 


«7th  May.. 


IHB  Vice'Chanulhr  determined,  that  after  a  Motion 
to  dismiss  the  Bill,  and  an  undertaking  by  the  Defend- 
ant to  speed  the  Cause,  the  Plaintiff  could  not,  as  a 
Motion  of  Course,  move  for  Leave  to  amend  die  Bill; 
but  that  a  special  Application  for  that  purpose  was 
Deeessaiy. 
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i8ig. 

Ex  parte  BRIDGES,  in  re  MOORHOUSE.  ' ' 

8th  June. 

1  HIS  was  a  Petition  to  expunge  a  Proof  of  a  Debt  of      On  Petiium  to 

13,336/.  19*.  3cf.  under  a  Commission,  on  the  ground  ^*P^S^  «  ^'W 

that  it  was  admitted  upon  insufficient  Evidence  2  viz.  an  ^^^JH^  .^ T^ 

AffidaoU  of  a 
Affidavit  of  the  Creditor,  who  died  before  the  Proof  v^as  Qj,^^^  ^ 

made.    Two  Dividends  had  been  paid  on  the  Proof.        ^d  before  the 

Proof  vxumade^ 

Mr.  Home,  and  Mr.  Teed,  in  support  of  the  Peti-  tie  CommUnion' 

^QH^  ers  were  directed 

to  review  the 

Mr.  G.  misan,  contra,  cited  The  King  v.  Jotiffe  (a),  ^^^^^ 
Mayor  ofDoncaster  v.  Day  (6),  and' observed,  that  the  i^j^^^ai^ 
Affidavit  was  sworn  at  a  time  when  it  might  have  been 
received,  and  under  the  penalty  of  Perjury ;  and  that  it 
was  not  like  an  Affidavit  made  for  the  purpose  of  being 
used  after  the  death  of  the  Person  making  it;  and  that 
if  the  Proof  was  defective,  it  was  only  in  point  of  Form. 

The  Vick-Chancbllor: — 
A  Debt  must  be  proved  under  a  Commission,  either 
by  Deposition  or  Affidavit,  and  the  Commissioners  Sig- 
nature to  the  Proof.  In  point  of  Form,  this  Proof  was 
irregular,  and  the  payment  of  two  Dividends  does  not 
preclude  a  Petition  to  expunge  the  Proof. 

Declare  that  the  Adjudication  of  Debt  is  irregular, 
being  founded  upon  the  Affidavit  of  Mrs.  Buckle  alone,  . 
who  was  dead  at  the  time  the  said  Affidavit  of  Debt  was 
exhibited  to  the  Commissioners ;  and  let  it  be  referred 

(fl)  4  Term  Rep.  384.  Xh)  3  T^nt  963. 


270        , 
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to  the  Commissioners  to  review  the  Proof,  and  reserve 
the  further  Directions  and  Costs,  until  the  Conmiis- 
sioners  shall  have  reviewed  the  Proof,  and  made  their 
Report. 


9th  June. 

Bankrupt  may 
petition  to  super- 
sede his  Commis' 
sumy  on  the 
ground  that  he 
*«fl*  no  Trader y 
though  he  has 
obtained  his 
Certificate  under 
ity  if  upon  an 
Action  by  the 
Assignees  against 
a  Creditor  their 
Title  is  success' 
fulfy  resistedj 
and  the  Com' 
mission  becomes 
inoperative. 


Ex  parte  BASS. 

i  HE  Bankrupt  petitioned  to  supersede  his  Commis- 
sion, under  which  he  had  obtained  his  Certificate,  on 
the  ground  that  he  had  not  been  a  Trader. 

Mr.  Otoen,  and  Mr.  Barber,  for  the  Petition : — 
There  is  no  do^bt  that  such  a  Petition  may  be  pre- 
sented, notwithstanding  the  Bankrupt  has  obtained  his 
Certificate  (a).  The  Bankrupt  alone  can  be  injured  by 
the  Supersedeas,  but  he  is  content  to  risk  that.  An 
Action  was  brought  by  the  Assignees,  but  they  with- 
drew the  Record,  as  they  were  unable  to  prove  a 
Trading. 

On  the  other  side,  it  was  said,  that  an  Actipn  by  the 
Assignees  of  the  Bankrupt  was  now  pending,  in  which 
the  Question  would  be  tried. 

The  Vice-Chancbllob  : — 
A  Bankrupt  is  not  permitted,  after  he  has  obtained 
his  Certificate,  to  impeach  his  own  Commission,  upon 
the  ground  that  he  was  no  Trader;  but  if,  upon  an 
Action  at  Law,  the  Title  of  the  Assignees  is  successfolly 
resisted,  and  the  Commission  therefore  becomes  in- 
operative^ a  Bankrupt  may  petition  to  supersede  it. 
Let  the  Petition  stand  over,  mxtil  after  th^  trial  of  the 
Action. 

(o)  See  Sx  paHe  Mmk,  14  Ves.  6ob;  Ex  parte  Cuiten, 
Back,  69. 
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INMAN  and  others  v.  PARSONS. 

1819. 

'^  ' ^ ' 

A.  MORTGAGES  to  B.;  C  is  the  only  Witness  to       sgth  June. 

sach  Mortgage.  J9.  dies,  and  bequeaths  to  the  Wife 
of  C,  and  also  to  others,  the  Mortgage.  C.  and  Wife, 
and  the  others,  file  a  Bill  of  Foreclosure  against  A. 
and  subsequent  Incumbrancers.  Proof  of  C.'s  Hand- 
writing by  a  third  Person,  was  held,  by  the  Vtce-Chan- 
cellar,  sufficient  proof  of  the  execution  of  the  Mort- 
gage made  by  A.  to  B. 

Mr.  Wingfieldj  and  Mr.  Beames,  for  the  Plaintiffii. 

for  the  Defendants. ' 


ANONYMOUS. 


JflR.  ROSE  applied,  that  a  Cause,  not  in  the  Paper,       99th  June. 

might  now  be  called,  for  the  purpose  of  proving  a  Will, 

the  proper  Officer  having  come  up  from  Y&rk  with  the 

Original  for  that  purpose,  and  was  detained  in  Town  at 

a  considerable  Expense^  it  having  been  expected  that 

the  Cause  would  have  been  in  tjie  Paper.    iTiere  was 

no  Affidavit,  but  the  Application  w^  granted,  and  the 

Cause  called  on,  and  the  Will  proved  by  the  production 

of  the  Original  to  the  Registrar  in  Court. 
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^ '  MEYRICK  V.  WHISHAW. 

flsd  July. 

Where  the  1  HE  Bill  was  filed  to  remove  outstanding  Tenns 

Plmntiff'tBiU  ^hich  the  Plaintiff  alleged  prevented  the  Trial  of  his 

w  ancillary  to  j^g^j  -pj^g .  ^j  ^p^^^  ^^  hearing  of  the  Cause,  a  Case 

ndfef'Uat  ^^  Stated  for  the  opinion  of  the  Court  of  King's 

Law  he  must  Bench,  which  was  given  in  favour  of  the  Defendant. 

pay  Cotts  in  «     1        ^.        . 

Equity.  The  Cause  now  came  on  upon  further  Directions, 

and  the  only  Question  was,  as  to  Costs. 


Mr.  WetRerell,  and  Mr.  WiOnraham,  for  the  Plaintiff, 
contended,  that  as  the  Defendant's  Title  was  doubtful, . 
as  appeared  by  directing  a  Case,  and  as  there  was  a  de- 
cision in  his  fiivour,  the  Defendant's  Tide  was  now  ren- 
dered marketable ;  and  that  having  such  advantage,  the 
Plaintiff  ought  not  to  pay  all  the  Costs  of  the  Suit ;  but 
though  his  Bill  must  be  dismissed,  it  ought  to  be  with- 
out Costs. 

Mr.  SugdeUf  contra,  for  the  Defendant,  insisted,  that 
Costs  were  of  course,  on  the  dismission  of  the  Bill. 

The  Vice-Chancellob  ; — 
The  Plaintiff,  by  his  Bill,  asserted  a  legal  Tide,  but 
prayed  that  outstanding  Terms  might  be  put  out  of  his 
way.  If  there  had  been  no  outstanding  Terms,  and  he 
had  at  once  proceeded  at  Law,  he  must  have  paid  the 
Costs  of  all  Proceedings,  and  he  must,  therefore,  pay 
the  Costs  of  this  Suit,  which  was  merely  ancillary  to 
his  legal  Tide. 

Bin  dismissed,  with  Costs. 
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v/N  further  Directions,  the  Case  appeared  to  be,  that 
application  had  been  made  to  an  Executor  for  an  Ac- 
count, but  that  he  gave  no  Account.  The  Bill  was  then 
filed ;  and  by  his  Answer,  the  Defendant  stated  the  Ac- 
counts; but  the  Plaintiff  took  a  Decree  for  an  Account. 
It  turned  out,  on  the  Master's  Report,  that  the  Account 
given  by  the  Answer  was  correct ;  and  the  question  now 
was,  as  to  Costs.  The  Vice-chancellor  gave  the  Plaintiff 
the  Costs  of  the  Suit  up  to  the  Decree ;  and  the  De- 
fendant, the  Costs  of  the  subsequent  Proceedings. 

Mr.  Itoupell  for  Plamtiff. 

Mr.  Bickersieth  for  the  Defendant. 


Ex  parte  LAW. 

Same  date. 
On  an  ex  parte  application  by  Mr.  Wetherell,  and  Mr;    Commmumamr 
Rose,  to  supersede  a  Commission,  with  the  Consent  of  notbe^erseded^ 
the  petitioning  Creditor,  before  the  time  appointed  for  vnth  the  Consent 
the  first  Meeting  for  the  proof  of  Debts,  the  question  was,  ff  ^^«  petttumr 
whether  this  application  was  prevented  by  the  recent  *"^  ^redttor^ 
General  Order  of  the  21st  August  1818(a).  M^hL  ^faT 

the  proof  rf 
(a)  See  this  Order,  amte  vol^,  p.  392.  -  jy^hts. 

Vox.  IV.       •  T 
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181Q.  '^^  Vice-chancellor  desired  that  the  application  might 

^      ■  ^ — -^  be  made  to  the  Lord  Chancellor,  it  being  his  Order,  who 

Ea  parte  h^y^  that,  though  not  within  the  words,  it'  was  within 

,  ^^^'  the  spirit,  of  the  Order,  and  refused  the  application. 


ATTORNEY  GENERAL  v.  FEA. 
asd  July. 

In  a  Suit  by     vJn  the  coming  on  of  this  Cause,  which  was  for  relief 

the  Attorney        upon  on  imputed  Breach  of  Trust,  as  to  Property  be- 

General,respect-  longing  to  a  Charity,  the  Defendants  proposed  aRe- 
ing  a  Breach  of   ^^^^^^^ 

Trust  as  to  Pro- 
perty belonging 

to  a  Charity^  the  The  Vice-Chancellor  : — 

Court  will  per-^  There  was  a  Charity  Case  before  me,  where  a  Refer- 

mit  a  Referenccy  ^^^^^  ^^^g  asked  to  a  Gentleman  at  the  Bar,  to  decide 

if  the  Attorney  ^        ^^^  construction  of  a  Will.     I  thought  that  was 

General  con-  '^                     _,        ^        _       ,       .i.^t,.i 
sents '  but  not  if  ^^*  ^  proper  Case  to  refer;  but  m  this  Case,  I  think  a 

the  question  is  Reference  is  proper,  if  the  Attorney  General  consents. 

upon  the  con-  Let  the  Cause  stiaind  over  to  ascertain  whether  the 

struction  of  a  Attorney  General  will  consent  to  a  Reference. 

Mr.  Hart,   for   the   Attorney   General,   and   the 
Relator. 

Mr.  Heald,  and  Mr.  Dowdeswell,  for  the  Defen- 
dMts.   . 
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18IQ. 

HALEY  and  otheni  v.  BANNISTER  and  othew.         ' ^-^— ' 

23d,  a6tii  July. 
-DY  an  Older  in  this  Cause,  4th  July  1818,  it  wag  10th  Feb.  iSao, 
referred  to  the  Master  to  inquire  and  state,  whether  the      y;^  Statute 
Defendant,  Aylmer  Haley ^vn^s  of  ability  to  maintain  and  prevention  ac" 
educate  the  Plaintiffs,  his  infant  Children;  and  in  case  cvmulatian^  tU- 
he  was  not,  to  state  what  would  be  proper  to  be  allowed  ^^^^^^  ^  ^*^p 
for  that  purpose,  and  for  what  time,  and  out  of  what  ^f^^*^^^^^ 
Fund.  dunngtkeMi^ 

nonty  of  an 
unborn  Child: 
The  Master,  by  his  Report,  30th  May  1819,  found,  the  Excess  forms 
that  all  the  Property  of  Aylmtr  Haley  consisted  only  part  of  the  Resi- 
of  an  Annuity  of  t8o/.  during  his  life,  of  which  he  was  *'"^-    Wherever 
not  then  in  the  receipt;  but  that  his  Wife,  Amelia  Haley,  ^^^^^''^  ^^n, 

was  in  possession  of  a  separate  Estate  to  the  amount  of  ?      ^  ^  ^"*' 
,  _.        *^'      .      .        ,         n    c^    1  ,   "^^^  ^  common 

1,300/.  a  year,  subject  to  the  Annuity  of  180/.;  and  interest  in  a 

that  he  was  of  opinion  the  said  Aylmer  Haley,  personally  Fund-,  the  Fund, ' 

an4.  independently  of  the  said  Amelia  his  Wife,  was  not  if  necessary,  may 

in  circumstances  and  of  ability  to  maintain  the  Plain-  ^oppUedfor 

tiffs,  I^is  infimt  ChU^ren;  and  therefore  that  he  had  pro-  [f^*^^ 

ceeded  to  consider  the  other  parts  of  the  reference,  and  . 

found  that  the  Testator,  R.  Banmter,  by  his  Will,  wih      V  '^«  father 

July  1812,  devised  certain  Estates,  after  the  decease  of  ^.^*  ^  *^%» 

Aylmer  Haley  and  his  Wife,  to  the  use  of  all  the  Chil-    ^   ^!T 

dren  of  his  Daughter  Amelia  Holey ^  then  bom  or  there-  ^^^^  ^^  ^^^ 

ailer  to  be  born,  as  Tenants  in  common,  and  tp  their  Children,  al- 

respective  Heirs  for  ever ;  and  that  the  Testator,  by  the  though  the 

first  CodicQ  to  his  Will,  directed  that  6,000/.  Thxee  per  Mother  has  a 

ceat.  Consols,  and  6,000/.  Three  per  cent.  Reduced  comp^ent  sepor 

Annuities,  should  be  purchased  in  the  names  of  hi9  ^  ^        ^ 

Executors,  and  that  they  should  receive  and  invc^  tbe 

T  3 
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Dividends  so  as  to  accumulate  until  one  of  the  said 
Children  should  attain  the  age  of  twenty-one,  and  upon 
his  or  her  attaining  that  age  (if  there  should  be  only 
one  Child  who  should  attain  that  age)  transfer  the  whole 
of  the  said  two  several  Sums  to  such  only  Child;  and  if 
more  than  one  such  Child  then  living,  to  transfer  to 
such  Children  one  equal  part  of  the  said  Annuity  and 
Accumulations,  in  proportion  to  the  number  of  such 
Children  then  living :  and  he  found,  that  in  pursuance 
of  an  Order,  the  two  Sums  of  6,900/.  and  6,000/.  had 
been  carried  over  to  the  Infants  separate  Account,  and 
that  there  was^  standing  on  their  separate  Account 
6,810/.  lis.  4c/.  Three  percent.  Consols,  and  6,688/. 
195.  lid.  Three  per  cent.  Reduced  Annuities,  and  in 
Cash  100/.  6  s.  8d.  which  had  arisea  from  the*  said 
Annuities ;  and  that  the  Plaintiffs,  the  Children  (five  in 
number),  were  all  Infants,  the  eldest  being  only  ten 
years  old,  and  that  the  present  Expense  of  educating 
and  maintaining  them  would  amount. to  230/.  a  year; 
but  that  to  enable  the  Father  to  live  in  a  style  suitable 
to  the  expectations  of  his  Children,  he  was  of  opinion 
it  would  be  proper  to  allow  300/.  a  year  for  their  main- 
tenance and  education,  from  the  Testator's  death,  28th 
December  1815,  to  6th  April  1819,  and  from  that  time 
an  allowance  of  50/.  a  year  for  each  of  the  five  Children; 
and  that,  as  it  did  not  appear  to  him  that  the  Infants 
were  entitled  to  any  Fortune  in  possession,  except  the 
said  Annuities  placed  to  their  separate  Account  as 
aforesaiid,  he  conceived  it  would  be  proper  that  the  said 
sum  of  100/.  6s.  %d.  in  Cash,  and  by  the  sale  of  so 
much  of  the  said  Annuities  standing  to  their  separate 
Account  as  should  be  necessary  for  that  purpose ;  and 
that  said  several  allowances  of  50/.  for  the  maintenance 
'  of  each  of  the  said  infant  Children,  from  said  5th  April 
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i8ig,  and  for  the  time  to  come,  should  be  paid  out  of 
the  Dividends  of  said  6,810/.  iis.^d.  Three  per  cent. 
Consols,  and  6,688/.  19s.  4c/.  Three  per  cent.  Reduced 
Annuities,  placed  to  their  separate  Account,  or  so  nfbch 
thereof  as  should  remain  after  die  sale  thereof  before 
mentioned. 
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Bannister 
.  and  others. 


The  residuary  Clause  in  the  second  Codicil  to  the 
Testator's  Will  was  as  follows :  '^  And  instead  of  my  said 
Daughter  Amelia  Haley  being  my  residuary  Legatee,  I 
make  my  Executors  residuary  Legatees,  in  Trust  for 
the  benefit  of  my  said  Daughter  iliTi^/ta  Haley* %  Chil- 
dren, whatever  the  Residue  may  be ;  my  Executors  will 
add  to  it  the  other  Consolidated  and  Reduced  Bank 
Annuities  which  I  have  left  to  my  Daughter  Amelia 
fliife/s  Children." 

The  ^ause  now  came  on  for  further  directions  upon 
the  Mastef^s  Report. 

Mr.  Wetherell,  and  Mr.  lAwat,  for  the  Plaintiffs  :— 
So  far  as  respects  the  present  Children,  the  Accumu- 
lation directed  is  good ;  but  the  Accumulation  directed 
by  the  Will  is  contrary  to  the  late  Statute  (a),  so  far  as 
it  gives  the  Accumulations  to  a  Child,  at  present  \in- 
bom,  on  attaining  twenty-one,  in  case  of  the  deaths  of 
all  the  present  Children  before  they  attain  that  age. 
Griffiths  V.  Vere(jb);  Longdon  v.  Simson(c). 

The  Vice-chancellor  : — 
The  Statute  prevents  an  accumulation  of  Interest 
during  the  Minority  of  an  unborn  Child ;  but  as  to  the 

(«)  39  *  40  Geo.  Ill,  c.  98.  (6)  9  Ves.  127. 

(c)  13  Ves.  295. 
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Principal^  the  Law  remains  as  before  the  Statute.  The 
excess  of  Accumulation,  prohibited  by  the  Statute^  would 
form  part  of  the  Residue.  ' 

Argument  far  Plaintiff,  continued. 
We  contend  that  there  is  no  Fund  out  of  which 
Maintenance  can  be  directed.  Children  may  come  tn 
etti,  who  will  be  entitled.  The  shares  of  the  present 
Children  are  contingent,  and  therefore  there  is  no  Fund 
applicable  to  their  Maintenance.  Erringtim  t.  CIu^ 
num(d)'j  Erratt  y.  Barlow  (e). 

The.VlCE-CHANCBLLOR: — 

Erratt  v.  Barlow  comes  very  near  this  Case ;  but  as 
it  appears  by  the  Report  that  the  Case  stood  over>  that 
the  Lord  Chancellor  might  look  into  the  Will,  I  wish 
tbat  the  Registrar's  Book  should  be  searched,  to  see 
what  was  finally  ordered  in  that  Case.  Possibly,  Mr. 
Vesey  has  a  Note  of  the  final  decision.  May  it  not 
be  a  question,  whether  the  Court  will  give  Maintenance 
to  the  Father  where  the  Mother  has  a  competent  sepa- 
rate Estate? 


sGtJi  July.  The  Cause  came  on  again  this  Day. 

Mr.  Hart,  Mr.  Simpkinson^  and  Mr.  Perkins,  for 

the  Defendants : — 

Mr.  Vesey,  on  an  application  to  him,  cannot  fiiid  any 

Note  of  what  was  finally  done  in  Erratt  v.  Barlow,  and 

no  Order  appears  by  the  Registrar's  Book  to  have  been 

made  by  the  Lord  Cliancellor ;  but  it  appears  that,  on 


{d)    17  VCS.  20. 


(e)  14  Ves.  ao2. 
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nn  appUcation  afterwards  to  the  Master  of  the  Rolls  in 
the  same  Case,  it  was  '^  Ordered,  that  the  Maker's  Re- 
port should  be  confirmed ;  and  that  the  sum  of  50  /.  per 
annum,  certified  by  the  said  Report  as  proper  to  be 
allowed  for  the  Maintenance  and  Education  of  each  of 
the  Infants,  during  their  respective  Minorities,  from 
the  s8th  April  1807,  be  allowed  accordingly,  with  a 
direction  for  Payment  to  the  Father.'' — Reg.  lib.  Hil. 
1808.    lab.  A.  fol.  645. 

There  is  no  Case  in  which  the  Mother  of  the  Child- 
ren, having  a  separate  Estate^  has  been  held  liable  to 
maintain  her  Children,  where  her  Husband  is  not  of 
abiUty.  In  Cavendish  v.  Mercer  (f)^  the  Wife  had  a 
separate  Estate  of  400  /•  a  year,  but  still  Maintenance 
waB  given  in  that  Case,  the  Father  not  being  of  ability. 
In  Billingsby  v.  Critchett  (g),  it  was  held  that  a  Mother, 
married  to  a  second  Husband,  was  not  bound  to  main- 
tain the  Children  by  her  first  Husband,  but  was  en- 
titled to  an  AUow^ce  for  that  purpose  out  of  their 
Fortunes.  In  that  Case,  the  Mother  bad  a  Provision 
from  her  first  Husband,  and  a  further  Estate  from  her 
own  Family.  In  Hughes  v.  Hughes  {h),  it  is,  indeed, 
said,  that  the  practice  of  the  Court>  on  these  occasions, 
is,  to  refer  it  to  the  Master^  to  inquire  whether  the 
ParMs,  in  the  plural  number,  are  of  ability  to  main- 
tain the  Children ;  but  that  is  the  only  Case  to  that 
efiect. 

The  Vice-Ch  ANCELLOR : — 
I  believe  the  point  is  new.     In  Cavendish  v.  Mercer^ 
it  was  not  discussed,  and  if  it  had  been,  *the  Wife's  se- 
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(/)  Mentioned  in  Note  to  GreenweU  v.  Greenxvell^  5  Vcs.  197. 
{g)  1  Bro.  C.  C.  a68.  (A)  Ibid. 

T4 


98o 

1819. 
' ^ ' 

Halet 

and  pthen, 

V, 

Bannister 
and  others. 


CASES  IN  CHANCERY. 

parate  Estate  of  400/.  a  year  was  so  small  a  sum,  that 
it  could  hardly,  under  the  circumstances  of  that  Family, 
have  been  an  object  worth  considering.  The  Order 
made  by  the  Master  .of  the  Rolb,  in  Erratt  v.  Barlow, 
appears  to  have  been  an  ex  parte  Order. 


The  Case  was  afterwards  mentioned  again  on  the  10th 
February  iSsOi  and  on  the  21st  February  the  Vice- 
Chancellor  gave  his  Judgment. 

The  Vice-Chancbllor  : — 

The  Wife,  during  the  life  of  the  Husband,  not  being 
,  under  a  legal  obligation  to  maintain  the  Children,  I 
think  this  Court  cannot  take  into  consideration  her 
separate  Estate. 

The  next  question  is,  whether,  attending  to  the  Terms 
of  this  Will,  I  can  order  Maintenance  to  be  paid  to  the 
Father  out  of  the  Property  bequeathed  to  the  Children? 
I  am  <^  opinion  I  can ;  for  I  take  the  principle  to  be, 
that  wherever  the  Children  Jia^e  a  common  Interest  on 
a  Fund,  the  income  of  the  Fund,  if  necessary,  may  be 
applied  tq  their  Maintenance.  In  this  Case,  Children 
bom  or  to  be  bom  have  a  common  Interest,  and  there- 
fore the  income  of  the  Fund  is  in  this  Case  applicable 
to  Maintenance. 
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1819. 

JSr/Mir^e  Lord  OWYDIR  and  another  (a).  ' ' 

30th  March. 

This  was  the  Petition  of  the  Right  honourable  Peter      P^  ^i^^  ^f 

LoVd  GfcyAV,  and  also  of  RobeH  Paddison,  of  Louth,  f^l^J^'^  j^ 

in  the  County  of  lAncobiy  Gentleman,  the  Steward  of  ^^^^  extendi 

William  Scrope,  Esquire,  for  and  on  behalf  of  the  said  fg  every  Case  in 

Lord  Qvydir  and  William  Scrope,  and  for  and  oh  behalf  which  Property 

of  divers  other  Persons  having  or  claiming  Common  in  is 'found  in  the 

and  upon  the  respective  Manors  and  Lands  of  them  the  ^^^^"^  >  "^  •* 

said  Lord  Gwydirnnd  WiUiam  Scrape  in  the  Petition  "^^^^J^^^*^ 

•^  ^  Cases  where  the 

mentioned.  *  Crown  claims 

Property  by 

The  Petition  stated,  that  on  the  31st  day  of  October,  reason  of  the 

in  the  69th  year  of  the  reign  of  his  Majesty  King  incidents  of 

George  the  Third,  a  Commission  under  the  Great  Seal  ^<"««"'^- 

of  the  United  Kingdom  of  Great  Britain  and  Ireland,  Sut  when  (he 

was  issued  in  the  followii^  words ;  (that  is  to  say)  Application  for 

^*  George  the  Third,  by  the  Grace  of  God,  of  the  United  permission  to 

Kingdom  of  Great  Britain  and  Ireland,  King,  Defender  ^^^^^'"'^  « '"'^ 

of  the  Faith :  To  Charles  Wray,  Esquire,  Robert  Sandwith,  ^^       ,      ' 

Richard  Garland,   George  Codd,   William  Green,  and  ^^^  unleu  the 

George il&r£iAamCraf02e;y,Gentlemen,greeting:  Whereas  Petitioner  makes 

we  have  been  informed  and  given  to  understand,  that  ouf  aprimdfacie 

several  Lands  in  or  adjoining  or  near,  to  the  several  1"*^^  against  the 

Towns,  Parishes  or  Lordships   of  North    Somercotes,  ^'"^""^* 

South    Somercotes,    Gantharpe    otherwise    Grainthorpe 

Wragholme,   North    Cotes,  Marsh  Chapel  and  Tetney, 

some  or  one  of  them,  in  our  County  of  Lincoln,  being  ^ 

Lands  in  time  past  covered  with  the  Water  of  the  Sea, 

(a)  This  Case  is  not  placed  according  to  its  date,  owing  to 
dtlay  in  receiving  the  necessary  papers. 
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1819.  and  now  by  the  Sea  left  and  not  covered  with  Water, 

"^     ""^  and  which  therefore  to  us,  by  virtue  of  our  Prerogative. 

^porte  Royal,  ought  to  have  come  and  do  belong,  are  con- 
d  the  cealed,  subtracted  and  unjustly  withheld  and  detained 
from  us,  to  the  Injury,  Damage  and  Prejudice  of  our 
Crown  of  our  said  United  Kingdom;  we,  therefore, 
being  willing  to  be  more  fully  certified  of  the  premises, 
and  very  much  confiding  in  your  fidelity  and  prudent 
circumspection,  have  assigned  you  to  be  our  Commis- 
sioners in  this  behalf:  and  by  virtue  of  these  presents 
do  give  to  you,  or  any  three  or  more  of  you,  lull  power 
and  authority,  as  well  by  the  Oatibs  of  good  and  lawfid 
Men  of  our  said  County  of  lAncoIuy  as  well  within 
Liberties  as  without,  as  by  the  Examination  and  Depo- 
sitions of  Witnesses  worthy  of  credit  upon  their  corporal 
Oaths,  to  be  taken  upon  the  Holy  Evangelists,  before 
you,  or  any  three  or  more  of  you,  which  Oaths  we  do* 
hereby  authorize  and  empower  you  or  any  three  or  more 
of  you  to  administer,  as  by  all  other  ways,  means  and 
methods  whereby  you  or  any  three  or  more  of  you  may 
or  can  better  know  or  be  informed,  whether  there  are 
anj^  and  what  Lands,  and  how  many  acres  of  Land  in 
or  adjoining  or  near  to  the  several  Towns,  Parishes  or 
Lordships  aforesaid,  or  any  or  either  of  them,  in  our 
County  of  lAncoln  aforesaid,  being  Lands  in  time  past 
covered  with  the  Water  of  the  Sea,  and  now  by  the 
Sea  left  and  not  covered  with  Water,  which  to  us,  in 
right  of  our  Crown  of  our  said  United  Kingdom,  or  in 
any  other  right,  do  belong  and  appertain,  and  which 
are  concealed,  subtracted  and  unjustly  withheld  and 
detained  from  us ;  and  when,  how  and  in  what  manner 
soever,  and  if  so,  by  whom,  and  how  long,  and  who 
hath  received  and  taken  the  Issues  and  Profits  thereof 
from  the  time  of  such  dereliction  or  not  covering,  and 
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to  what  Amount  and  in  whose  PoBsession  or  Tenure  igtg. 

the  said  Lands  now  are  or  remain,  and  how  much  they  '  ^ 
are  worth  by  the  year,  according  to  the  true  Value  ^  parte 
thereof;  and  also  of  all  other  articles,  matters  and  circum- 
stances which  you  or  any  three  or  more  of  you  shall 
judge  fit  and  necessary  to  be  inquired  into,  touching 
the  premises,  and  all  and  singular  the  Lands  which  by 
the  Inquisition  to  be  taken  in  this  behalf  shall  be  found 
to  be  concealed,  subtracted  and  unjustly  withheld  and 
detained  from  us,  to  enter  upon,  and  take  and  seise  into 
our  hand.  And  therefore  we  command  you,  that  at 
such  day  and  place,  or  days  and  places,  as  you  or  any 
three  or  more  of  you  shall  'appoint  for  that  purpose^ 
you  or  any  three  or  more  of  you  diligently  set  about 
the  premises,  and  do  and  execute  all  and  singular  the 
matters  aforesaid,  with  effect,  so  that  as  well  the  In- 
quisition as  aU  other  matters  by  you  or  any  three  or 
more  of  you  taken  and  done  ih  the  premises,  you  or 
any  three  or  more  of  yon  send  and  certify  to  us,  into 
our  Chancery,  under  your  Seals,  or  the  Seals  of  any 
three  or  more  of  you,  and  the  Seals  of  those  Persons 
by  whom  such  Inquisition  shall  be  made,  distinctly  and 
openly,  without  delay,  together  with  these  our  Letters 
Patent.  And  we  also  command,  by  the  tenor  of  these 
presents,  our  Sheriff  of  our  County  of  Lincoln  aforesaid, 
that  at  such  day  and  place,  or  days  and  places,  as  you 
or  any  three  or  more  of  you  shall  appoint  for  that  pur- 
pose, and  on  our  part  make  known  to  him,  be  cause  to 
come  before  you  or  any  three  or  more  of  you  such  and 
so  many  good  and  lawful  Men  of  his  Bailiwick,  as  well 
within  Liberties  as  without,  by  whom  the  truth  of  the 
matter  in  the  premises  may  be  better  known  and  inquired 
into.  We  also  give  to  you  or  any  three  or  more  of  you 
full  power  and  authority  to  call  and  procure  to  appear  be- 
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1819.  ^^^  y^^  ^^  ^^y  ^hf^c  ^^  more  of  yoa  all  Persons  whom-* 

*"^^ '      soever  fit  to  be  examined  in  the  premises ;  and  their  Ex- 

■^  ^^^^        aminations.  they  beine  first  duly  sworn  before  you  or  any 

LordGwYDiR    ^,  '      V         T  •  ^^1         A   J         1 

,        .  three  or  more  of  you.  to  receive  and  take.    And  we  also. 

tnd  another.  */     '  / 

by  the  tenor  of  these  presents,  strictly  command  all  and 

singular  Justices,  Mayors,  Sherifis,  Bailiffs  and  all  other 
our  faithful  Subjects  of  our  said  County  of  Lincoln, 
that  to  you  or  any  three  or  more  of  you  in  the  execu- 
tion of  these  presents,  they  be  attendant,  obedient, 
aiding  and  assisting  in  such  manner  as  you  or  any  three 
«  .  or  more  of  you  shall  make,  known  to  them  on  our 
behalf.  In  testimony  whereof  we  have  caused  these 
onr  Letters  to  be  made  patent.  Witness  ourself  at 
Watminster,  the  sist.day  of  October,  in  the  5gth  year 
of  our  Reign. — By  Warrantirom  the  Attom^-GeneraL 

"  Plumer.    ' 
''Dunn." 

That  afterwards  (to  wit)  on  the  12th  day  of  December, 
in  the  50th  year  of  the  reign  of  his  said  Majesty,  the  said 
Charles  Wray,  Robert  Sandwith  and  Richard  Garland, 
three  of  the  said  Commissioners  in  the  said  Commission 
named,  certified  under  their  Hands  and  Seals  the  execu- 
tion of  the  said  Commission,  in  the  following  words 
written  thereon ;  (that  is  to  say), ''  The  execution  of  this 
Commission  appears-by  the  Schedule  hereto  annexed: 
Charlei  Wray,  Robert  Sandwith,  Richard  Garland:' 
Which  said  Schedule,  so  by  them  the  said  Commissioners 
certified  as  aforesaid,  was  of  the  tenor,  or  in  substance 
.  contained  the  several  matters  hereinafter  next  following; 
(that  is  to  say),  ''  Lincolnshire  to  wit.  An  Inquisition 
indented,  taken  at  Cleathorpes,  in  the  County  of  Lm- 
coln,  at  the  House  of  William  Benson,  known  by  the 
name  of  the  Cleathorpe's  Hotel,  on  Thursday  the  lath 
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day  of  November,  in  the  5gth  year  of  the  reign  of  our  xSig. 

Sovereign  Lord  George  the  Third,  by  the  Grace  of  God, .  *  "^ 
of  the  United  Kingdom  of  Great  Britain  and  Ireland,  ^P^^rte 
King,  Defender  of  the  Faith,  before  us,  Charles  Wray,  .  another 
Robert  Sandwith  and  Bichard  Garland,  Gentlemen, 
Commissionera  of  our  said  Lord  the  now  King,  by 
virtue  of  a  Commission  of  the  same  Lord  the  King, 
under  the  Great  Seal  of  the  United  Kingdonf  of  Great 
Britain  and  Ireland,  bearing  date  at  Westminster  the 
31  st  day  of  October  last,  to  us  and  others  in  the  same 
Conmiission  named,  directed,  and  to  this  Inquisition 
annexed,  to  inquire,  on  the  behalf  of  «the  said  Lord  the 
King,  of  and  upon  divers  things,  articles  and  circum- 
stances in  the  same  Commission  specified,  upon  the 
Oath  of  Thomas  Frear,  PhiKp  Skipworth,  Robert  Crop- 
per.  Stamper  Anmngson^  John  Bonnvn^  William  Parker, 
William  NicJuJson,  Benjamin  Chapman,  Thomas  Hock- 
nejf,  John  Mumey,  William  Brookes  and  William  Bqnr 
cro^  the  elder,  honest  and. lawful  Men  of  the  County 
aforesaid,  who,  being  impannelled,  sworn  and  charged  to 
inquire  touching  the  matters  in. the  said  Commission 
mentioned  upon  their  Oaths,  say  that  there  is  a  certain 
Piece  of  Land,  being  Salt  Marsh,  lying  near  or  adjoining 
to  the  Lordship  of  'Sorth  Somercotes,  in  the  said  County 
of  Lincoln,  which  Piece  of  Land  is  bounded  towards  the 
West  by  the  Sea  Wall  or  Sea  Bankof  North  Somercotes 
and  part  of  certain  Sand  Hills  at  or  near  South  Somer- 
cotes,  upon  the  East  by  the  Sea,  and  on  the  North  by 
certain  Sand  Hills  called  Donna  Nook,  and  on  the 
South  by  other  part  of  the  said  Sand  Hills,  at  or  near 
South  Somercotes,  and  extends  from  the  said  Sand'  Hills, 
at  or  near  South  Somercotes,  on  the  Scfuth>  to  the  said 
Sand  Hills  called  Donna  Nook,  on  the  North  part 
thereof,    and    contains   by   estimation  380    Acres  or 
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1819.  thereabouts,  and  is  worth  35.  for  each  Acre,  by  the 
*  "  "^  jettTj  of  lawful  Money  of  the  said  United  Kingdom,  ac- 
Ex  parte  -  cording  to  the  truer  Value  thereof;  which  same  piece 
of  Land  was  in  times  past  covered  with  the  Water  of 
the  Sea,  and  is  now  and  has  been  for  several  years 
past  by  the  Sea  left  and  not  covered  with  Water, 
except  at  high  Tides,  when  the  Sea  doth  flow  to  the 
said  Sea  Wall  or  Sea  Bank ;  and  which  Land,  from  the 
time  of  such  Dereliction,  hitherto  hath  been  and  still  b 
unoccupied,  but  the  Herbage  thereof  hath  been  from 
time  to  time  eaten  and  consumed  by  the  Cattle  and 
Sheep  belonging  to  the  Tenants  or  Occupiers  of  Land 
sttaate  within  the  said  Sea  Bank  or  Sea  Wall  in  the 
said  Town,  Parish  or  Lordship  of  North  Somerootes. 
And  the  Jurors  aforesaid,  upon  .their  Oath  aforesaid, 
further  say,  that  there  is  a  certain  other  piece  of  Land, 
being  also  Salt  Marsh,  lying  near  or  adjoining  to  the 
Parishes  or  Lordships  of  North  Somercotes,  Gantharpe 
otherwise  Grainthorpe  Wragholme,  and  Marsh  Chapel, 
in  the  County  of  Lincoln,  which  last-mentioned  Piece 
of  Land  is  situate  between  a  certain  Marsh  called 
Porter's  Marsh  and  the  Lordship  o(  Marsh  Qhapel  afore- 
said, and  is  bounded  towards  the  South  and  South- 
east by  the  Sea  Wall  or  Sea  Bank  of  the  said  Marsh 
called  Porter^s  Marsh,  tO¥^ards  the  South  and  South* 
west  of  the  Sea  Wall  or  Sea  Bank  of  the  said  Lord- 
ships of  Ganihorpe  otherwise  Grainthorpe  and  Wrag- 
holme,  towards  the  West  and  North-west  by  the  Sea 
Wall  or  Sea  Bank  of  the  said  Lordship  of  Marsh  Chapel, 
and  towards  the  East  and  Norih-east  by  the  Sea,  and 
contains  by  estimation  795  Acres  or  thereabouts,  and 
is  worth  35.  for  each  Acre,  by  the  year,  of  lawful 
Money  of  the  said  United  Kingdom,  according  to  the 
true  Value  thereof;  and  was  in  times  past  covered  with 
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the  Water  of  the  Sea,  and  is  now.  and  has  been  for  1819. 

several  years  past  by  the  Sea  left,  and  is  not  covered  ^  "  ' 
with  Water  except  at  high  Tides,  when  the  Sea  doth  ,  ^^^  parte 
flow  to  the  said  Sea  Walls  or  Sea  Banks ;  which  same  ^^  another 
piece  of  Land,  from  the  time  of  such  Dereliction, 
hitherto  hath  been  and  still  is  unoccupied,  but  the 
Herbage  thereof  hath  been  from  time  to  time  eaten 
and  consumed  by  the  Cattle  and  Sheep  belonging  to 
the  Tenants  or  Occupiers  of  Lands  within  the  said  Sea 
Bank  or  Sea  Wall  in  the  said  Towns,  Parishes  or 
Lordships  of  North  Somercotes,  Gantborpe  otherwise 
Grainthorpe  Wragholme,  and  Marsh  Chapel,  some  or 
one  of  them.  And  the  Jurors  aforesaid,  upon  their 
Oath  aforesaid,  further  say,  that  there  is  also  a  certain 
other  piece  of  Land,  being  also  Salt  Marsh,  lying  near 
or  adjoining  to  the  Parish  or  Lordship  of  North  Cotes, 
in  the  said  County  of  Lincoln,  and  which  last-mentioned 
piece  of  Land  is  bounded  towards  the  South  and 
South-west  by  the  Sea  Wall  or  Sea  Bank  of  the  said 
Lordship  of  North  Cotes^  and  towards  the  North-west 
by  part  of  the  Sea  Wall  or  Sea  Bank  of  certain  Lands 
in  the  Lordship  of  Tetney,  and  on  all  other  parts  by  the, 
Sea,  and  contains  453  Acres  or  thelreabouts,  and  is  of 
the  value  of  4  s.  for  each  Acre,  by  the  year,  of  lawful 
Money  of  the  said  United  Kingdom,  according  to  the 
true  Value  thereof;  and  was  also  in  times  past  covered 
with  the  Water  of  the  Sea,  but  is  now  and  has  been 
for  several  years  past  by  this  Sea  left,  and  is  not 
covered  with  Water  except  at  high  Tides,  when  the 
Sea  doth  flow  to  the  said  Sea  Walls  or  Sea  Banks ; 
which  last-mentioned  piece  of  Land,  from  the  time  of 
such  Dereliction,  hitherto  hath  been  and  still  is  unoc- 
cupied, but  t|}e  Herbage  thereof  hath  been  from  time 
to  time  eaten  and  consumed  by  the  Cattle  and  Sheep     . 
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i8ig.  belonging  to  divers  Tenants  or  Occupiers   of   Land 

*        "        '      situate  within  the  said  Parish  or  Lordship  of  North  Cotes; 

£x  parte        ^  which  said  three  several  pieces  of  Land  we  the  said 

and  another      Commissioners  have  therefore  taken  and  caused  to  be 

seised  into  the  hands  of  our  said  Lord  the  King,  as  by  the 

Commission  aforesaid  we  are  commanded.    In  witness 

.  whereofy  as  well  the  said  Commissioners  as  the  Jurors 

aforesaid  to  this  Inquisition,  have  interchangeably  set 

their  Hands  and  Seals,  the  Day  and  Year  and  Place 

first  aforesaid."— [Here  followed  the   Names  of  the 

Commissioners  and  Jurors.]  . 

That  on  the  said  lath  day  of  December,  in  the  said 
Sgtkyearof  his  said  Majesty,  the  said  Commission, 
together  with  the  said  Inquisition  thereunto  annexed, 
was  returned  to  and  filed  in  the  Petty  Bag  Office: — 
That  the  Petitioner,  Lord  Gwydir^  long  before  and 
at  the  time  of  the  making  and  sealing  of  the  said  Com- 
mission, was,  and  from  thenceforth  hitherto  hath*  been, 
and  still  is  legally  and  equitably  seised  or  possessed^in 
his  Demesne,  as  of  Fee  or  of  some  other  Estate  of 
Freehold,  of  and  in,  or  otherwise  well  entitled  to  the 
Manor  o(  Saltfleet-cum'Skidbroke,  in  the*said  County  of 
Lincoln,  or  the  Site  and  Demesnes  thereof;  and  that 
he  this  Petitioner,  as  the  Lord  and  Owner  of  the  said 
Manor  or  othetwise,  and  his  Ancestors,  Lords  and 
Owners  of  the  said  Manor,  and  all  those  whose  Estate 
he  the  said  Lord  Gtoydir  now  hath,  of  and  in  the  said 
Manor,  or  Site  and  Demesnes,  during  all  the  time 
'  aforesaid,  and  for  a  long  time  before  (that  is  to  say), 
either  from  time  whereof  the  memory  of  man  is  not  to 
the  contrary,  or  for  a  certain  other  long  time  (to  wit), 
for  300  years  now  last  past,  have,  and  e veiy  of  them  hath. 


Lord  GwYDiR 
and  another. 
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as  such  Lords  and  Lord,  or  otherwise,  been  lawfully  "1819. 
seised  or  possessed  of,  or  otherwise  well  Entitled  to  so  ^^  "^ 
much  of  the  Beach  and  Shore  of  the  Sea,  at  ordinary  ^  ^^^*^_ 
Tides  extending  from  low-water-mark  to  high-water- 
mark, as  was  subtended  by,  or  parcel  of  or  contiguous 
to  the  aforesaid  Manor  of  Saltfteet-cum'Skidbroke ;  and 
also  all  such  unembanked  Salt  Marshes  as  at  any  time 
during  the  period  aforesaid  have  lain  or  do  now  lie 
between  certain  new  embanked  Marsh  Lands,  situate 
within  the  same  Manor,  and  the  said  Sea  Shore  or 
Beach  of  the  Sea,  as  parcel  of  the  said  Manor,  or  of 
the  Site  and  Demesnes  thereof,  or  as  otherwise  be- 
longing, appertaining  or  annexed  to  the  same  Manor  or 
Scite  and  Demesnes  (that  is  to  say),  either  by  Pre- 
scription, from  time  whereof  the  memory  of  man  run- 
neth not  to  the  contrary,  or  under  or  by  virtue  of  some 
ancient  Grant  or  Grants  from  the  Crown,  or  by  or  under 
some  other  lawdil  and  valid  Title  in  the  Law ;  and  that 
the  Owners  and  Proprietors  of  divers  ancient  Mes- 
suages, Cottages,  Lands  and  Hereditaments,  with  their 
Appurtenances,  situate  within  the  aforesaid  Manor  oC 
SaltJleet'Cutn''Skidbroke,  during  all  the  time  aforesaid,  6r 
for  a  long  time  (to  wit),  for  several  hundred  years  now 
past,  have  had  and  of  right  ought  to  have  had,  and  still 
of  right  ought  to  have,  Common  of  Pasture  for  all 
manner  of  their  Cattle,  levant  and  couchant,  upon  the 
same  several  Messuages,  Cottages  and  Lands,  in,  over 
and  upon  all  ihe  said  uninclosed  Salt  Marsh  Lands, 
within  the  said  Manor  of  Sakfied-cum-Skidbroke,  at  idl 
times  of  the  y«ar,  as  to  the  same  several  Messuages, 
Cottages  and  Lands  aj^ndant,  appurtenant,  or  in 
somewise  belonging  or  annexed;  and  that  a  certain 
part  of  the  said  piece  of  Land  in  the  said  Inquisition' 
Vot.  IV.  U 
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Lord  GwYDiR 
and  another, 


181Q.  mentioned  as  being  Salt  Marshland  therein  described  as 

— "^ *^     lying  near  or  adjoining  to  the  Lordship  of  Nbr^/t  Samercotes, 

Ex  parte  j^  {j^^  g^id  County  of  Lincoln,  and  as  containing  300 
Acres  or  thereabouts,  is  in. fact  and  truth  part  and 
parcel  of  the  said  uninclosed  Salt  Marsh  Lands  within 
the  said  Manor  of  Sallfleet-cum'-Skidbroke,  whereof  or 
whereto  the  said  Petitioner,  the  said  Lord  Gwydir,  is  so 
seised  or  possessed,  or  otherwise  well  entitled  as  aforesaid : 
— ^That  t^e  said  William  Scrape,  long  before  and  at  the 
time  of  the  making  and  sealing  of  the  said  Commission, 
was  and  from  thenceforth  hitherto  hath  been  and  still 
is  legally  or  equitably  seised  or  possessed  in  his  De- 
mesne, as  of  Fee  or  of  some  other  Estate  of  Freehold, 
of  and  in  or  otherwise  well  entitled  to  the  Manor  and 
Soke  of  Gat/ton,  situate  in  the  said  County  of  Lincoln, 
parcel  of  the  Honor  of  Richmond  Fee ;  and  that  within 
the  said  Manor  and  Soke  of  Gay  ton  there  are  situate 
divers  large  parcels  of  unembanked  Salt  Marsh  Lands, 
amountmg  in  the  whole  to  divers  (to  wit)  800  Acres; 
and  situate  within  the  several  Parishes,  Townships  or 
Lordships  of  North  Samercotes,  South  Somercates,  Gan- 
thorpe  otherwise  Grainthorpe  and  Wragholme,  in  the 
said  County  of  Lincoln,  and  extending  from  a  certain 
Sea  Bank  in  the  same  several  Townships,  Parishes  and 
Lordships,  on  the  West  to  the  high-water-mark  of  the 
.  Sea  Shore,  at  the  times  of  ordinary  Tides,  on  the  East 
side  of  the  said  last-mentioned  Marsh  Lands ;  and  that 
the  said  William  Scrope  and  his  Ancestors,  Lords  of 
the  said  Manor  and .  Soke  of  Gay  ton,  parcel  of  the  said 
Honor  of  Richmond  Fee,  and  all  those  whose  Estate  he 
now  hath,  and  at  the  several  times  aforesaid  Jiave  had, 
of  and  in  the  same  Manor  and  Soke,  during,  all  the 
time  last  aforesaid,  and  long  before  (to  wit),  either  from 
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time  whereof  the  memory  of  man  is  not  to  the  contrary,  j  ^,  q 

or  for  and  during  some  other  long  space  of  time  (to  wit),      "^ ^— — ' 

for  the  space  of  300  years,  have,  pr  some  or  one  of  ^  P°^^^ 
them  have  or  hath  been  seised  or  possessed  of  or  in,  or  "  Gwtdir 
otherwise  been  well  entitled  to,  or  have  or  hath  held 
and  enjoyed,  and  during  all  such  time  as  aforesaid  of 
right  ought  to  have  been  seised  or  possessed  of,  and  to 
have  held  and  enjoyed,  as  well  so  much  of  the  Sea 
Shore  or  Sea  Bank,  extending  from  low-water»mark 
p  to  high-water-mafk  at  the  time  of  ordinary  Tides,  as 
hath,  during  all  the  time  aforesaid,  lain  or  still  doth 
lie  contiguo]us  or  opposite  to,  or  subtended  by  the  said 
last-mentioned  unembanked  Salt  Marsh  Lands,  in  the 
said  Parish,  Townships  or  Lordships  of  North  Somer^ 
coteSf  'South  SomercoteSf  Ganthorpe  otherwise  Grain- 
thorpe  and  Wragholme,  as  abo  the  said  last-mentioned 
unembanked  Salt  Marsh  Lands,  as  parcel  of  or  other- 
wise appertaining,  belonging  or  annexed  to  the  said 
Manor  and  Soke  of  Gay  ton,  or  some  part  or  parcel 
thereof,  either  by  Prescription,  or  by  force  and  virtue 
of  some  Grant  from  the  Crown,  or  by  some  other  good, 
legal  and  valid  Title  hi  the  Law ;  and  also  the  Owners 
of  divers  ailcient  Messuages,,  Cottages  and  Lands  in 
N^rth  Somercotes  and  South  Samercotes  aforesaid,  and 
also  divers  Owners  of  c^rtain  Messuages,  Lands,  Tene- 
ments and  Hereditaments  in  Ganthorpe  otherwise 
Crrainthorpe  and  Wragholme  aforesaid,  during  such 
times  or.  time  as  last  aforesaid,  have  had,  and  of  right 
ought  to  have  had;  and  still  of  right  ought  to  have. 
Common  of  Pasture  for  themselves,  their  Farmers  and 
Tenants  of  the  said  Messuages,  Cottages  and  Lands,  for 
all  manner  of  their  Cattle,  levant  and  couchanty  upon  the 
same  Messuages,  Cottages .  and  Lands  in  Ifiorth  Somer- 
a  1 
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'20^2 


*        ''        '     ///o;ye  and  Wragholme  aforesaid,  with  the  Appurtenances, 
Ev  parte        ^^  ^y  times  of  the  year,  in,  upon  and  throughout  cer- 
.or     T\%Yi>iR    ^,^j^   parts    of  the    safd    last-mentioned  unembanked 
andanoth(r.  ^  ,  ^jr  r>s 

Salt  Marsh  Lands,  as  to  the  same  Messuages,  Cottages 

and  Lauds,  with  the  Appurtenances  respectively  ap- 
pendant, belonging  or  of  right  appertaining,  or  as 
parcel  thereof,'  or  otherwise  thereto  annexed,  or  some 
other  Rights  and  Interests  therein : — That  a  certain  part 
of  the  said  piece  of  Land,  being  Salt  Marsh,  in  the  said 
Inquisition  described'  as  lying  near  or  adjoining  to  the 
Lordship  of  'North  Somercotes,  in  the  said  County  of 
Lincoln,  and  containing  380  Acres  or  thereabouts,  aa 
aforesaid,  is  in  fact  and  in  truth  part  and  parcel  of  the 
said  unembanked  Salt  Marsh  Lands  in  North  Somer- 
cotes  and  South  Somercotes  aforesaid  respectively,  and 
that  certain  parts  of  the  said  other  piece  of  Land,  being 
al^o  Salt  Marsh,  in  the  said  Inquisition  described  as 
lying  near  or  adjoining  to  the  Parishes  or  Lordships  of 
North  Somercotes,  Gant/iorpe  otherwise  Grainthorpe 
and  Wragholme,  and  Marsh  Chapel  aforesaid,  and  as 
containing  795  Acres  or  thereabouts,  as  aforesaid,  are 
in  fact  and  in  truth  parts  and  parcels  of  the  said  unin- 
closed  Salt  Marsh  Lands  in  North  Somercotes,  GaU- 
thorpe  otherwise  Grainthorpe  and  Wragholme  aforesaid 
respectively :  of  all  which  matters  your  said  several 
Petitioners  are  ready  and  hereby  proflfer  themselves 
•  to  show  good  Evidence  to  your  Lordship,  and  to  verify 
the  same  as  your  Lordship  shall  award': — That 
your  Petitioner,  the  said  Lord  Gwydir,  sxxhmits,  and 
your  Petitioner,  Robert  Paddison,  for  and  on  behalf 
of  the  said  William  Scrope,  humbly  submits  to  your 
Lordship,  that  the  said  several  parcels  of  Salt'Marsh 
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LordGwYDiR 
and  another. 


Lands  in  the  said  Inquisition  and  Return  mentioned  iQiq, 

to  be  thereby  seised  into  the  hands  of  the  Crown,  are  ^  ^  ^ 
respectively  the  Property  of  your  said  Petitioner  Lord  ^^  P^^^ 
Gwydir,  and  the  said  William  Scrape,  apd  not  the 
Property  of  the  Crown ;  and  that  no  inquest  of  Office 
therefore  ought  to  have  been  found  under  the  said 
Commission,  entitling  the  Crown  to  the  same  or  any 
of  them,  nor  ought  the  same  or  any  of  them  to  have 
been  seised  into  the  hatids  of  our  said  Lord  the  King ; 
and  your  said  several  Petitioners  further  submit,  that  it 
doth  not  appear,  nor  is  it  in  any  manner  shown  in  and 
by  the  said  Inquisition,  that  the  Salt  Marsh  Lands 
•therein  described,  and  thereupon  seised  by  the  said 
Conmiissioners  into  the  hands  of  the  Crown  as  afore- 
said, or  any  of  them,  did  either  before  or  at  the  date 
and  time  of  the  issuing  forth  of  the  said  Commission, 
or  before  or  at  the  date  and  time  of  the  taking  of  the 
said  Inquisition,  or  at  any  other  time,  belong  or  in 
anywise  appertain  to  the  Crown,  and  therefore  that 
the  Commissioners  in  the  said  Commission  named 
were  not,  nor  were  or  was  any  of  tliem  authorized  or 
empowered  by  the  said  Commission  or  otherwise  to 
seise  the  same  Lands,  or  any  part  thereof,  into  the 
hands  of  our  said  Lord  the  King. 

The  Prayer  of  the  Petition  was,  that  it  might  be 
ordered  that  the  said  Inquisition  and  the  Return  there- 
of, so  far  as  the  same  relate  to  such  parts  of  the  said 
unembanked  Salt  Marsh  Lands  as  lie  within  the  said 
Manors  of  Saltfleet  and  Skidbroke,  and  the  Manor  and 
Soke  of  Gayton  respectively,  might  be  wholly  quashed, 
annulled  and  declared  void:  and  the  Petitioners  fur- 
ther proffered  themselves  to  traverse  the  said  Inquisition 
and  Return;  and  th^t  they  the  said  Lord  Q^ot/dir  and 

V  3 


:294 

1819. 
' ^— i-' 

Ex  parte 

LordGwYDiR 

and  another. 
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William  Scrope^  and  such  other  Persons  having  or 
claiming  Common  as  aforesaid,  or  some  or  one  of  them, 
might  be  admitted  by  the  Court  at  full  liberty  to  traverse 
the  said  Inquisition  and  Return,  or  to  demur  to  the 
same  or  either  of  them,  as  they  or  any  of  them  might 
be  thereto  advised,  in  such  manner  as  the  Court  should 
please  to  order  and  direct ;  or  that  the  Court  might  be 
pleased  to  make  such  other  Order  for  their  relief  in  the 
premises  as  the  Court  should  seem  meet. 

In  support  of  the  Petition  there  were  five  Affidavits ; 
one  by  the  Petitioner  Lord  Gwydir,  two  by  the  Pe- 
titioner Robert  Paddison,  one  by  a  Mr.  Dixon,  and 
another  by  his  Son. 

Lord  Gwydir  by  his  Affidavit  stated,  "  that  the  De- 
ponent, long  before  and  on  the  31st  of  October  1818, 
and  from  that  time  hitherto,  hath  been  and  still  is  Lord 
of  the  Manor  of  SallJleet^um'Skidbroke  in  tKe  County 
of  lincoln,  and  that,  as  Deponent  hath  been  informed 
and  believes,  there  hath  been,  during  ihe  time  afore- 
said, and  still  is,  a  ceitain  large  parcel  of  unembanked 
Salt  Marsh  Lands,  situate  within  or  adjoining  or  near 
to  the  said  Manor,  and  that  he.  Deponent,  as  such 
Lord  of  said  Manor,  before  and  until  the  31st  of  Octo- 
ber 1818,  was,  and  during  all  the  time  aforesaid  ought 
to  have  been,  and  still  of  right  ought  to  be,  as  Deponent 
believes,  either  by  virtue  of  a  Royal  Grant  or  -by  Pre- 
scription or  otherwise,  lawfully  or  equitably  seised  and 
possessed  of  or  well  entitled  to  the  Freehold  and  In- 
heritance of  and  in  the  Soil  of  all  the  said  unembanked 
Salt  Marsh  Lands  situate  within  the  aforesaid  Manor 
of  Salffleet'Cum-Skidbroke;  and  that  he,  Deponent, 
and  his  Ancestors,.  Lords  of  tlie  said  Manor,  and  all 
other  Persons  whose  Estate  and  Interest  this  Deponent 
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aad  another. 


hath  in  said  Manor,  have  been  and  of  right  ought  to  1819. 

have  been,  during  the  time  of  all  such  their  seisin  and  ^— ^' 

possession  of  said  Manor,  as  such  Lords  thereof  or  Ex  parte 

otherwise,  well  entitled  to  the  said  Salt  Marshes  as  ^''^  Gwydir 
aforesaid." 

The  Affidavit  of  Robert  Paddison  stated,  "  that  he 
h^th  inspected  and  perused  certain  Title  Deeds,  Court 
Rolls,  Surveys,  Plans,  legal  Proceedings,  Judgments 
and  other  Instruments,  Papers  or  Documents  belonging 
to  William  Scrope,  Esquire,  and  now  in  the  possession, 
custody  or  power  of  Deponent,  and  that  by  the  same 
or  some  of  them  it  clearly  appears  to  Deponent,  and  he 
verily  believes  and  hath  no  doubt  that  the  said  William 
Scrope,  as  Lord  of  the  Manor  and  Soke  of  Gayton, 
parcel  of  the'Honor  of  Richmor^d  Fee  aforesaid,  and 
that  the  several  Parishes  or  Lordships  of  North  Somer^ 
cotes,  South  SomercofeSf  and  Ganthorpe  otherwise  Grain- 
thorpe-cum-Wragholme,  in  the  County  of  Lincoln,  are 
included  and  comprised  in  said  Manor  and  Soke; 
and  that  within  the  same  several  Parishes  or  Lordships 
of  North  Somercotes,  South  Somercotes,  and  Ganthorpe 
otherwise  Grainthorpe-cum-Wragholme,  and  within  said 
Manor  and  Soke  of  Gayton,  there  were  long  before 
and  upon  said  31st  of  October  181 8  last,  and  from 
thence  hitherto  have  been  and  still,  are  divers  large 
parcels  of  unembanked  or  uninclosed  Salt  Marsh 
Lands,  and  that  the  said  William  Scrope,  as  such  Lord, 
of  said  Manor  and  Soke,  long  before  and  on  said  31st  of 
October  1818,  was  and  thenceforth  continually  hitherto 
hath  been  and  now  is,  either  by  virtue,  as  Deponent 
believes,  of  a  Royal  Grant,  or  by  Prescription  or  other- 
wise, lawfully  seised  and  possessed  of  or  well  entitled 
to  the  Freehold  and  Inheritance  of  and  in  the  Soil  of 

U4 
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1819.  all  the  said  unembanked  Salt  Marsh  Lands  in  North 

'  Somercotes  and  South  Somercotes  aforesaid ;  and  that  said 

Ex  parte  William  Scrope,  his  Ancestors,  Lords  of  the  said  Manor 
^  ^^^^  and  Soke,  as  Deponent  believes^  have  been,  and  of 
right  ought  to  be,  either  from  time  whereof  the  memory 
of  man  is  not  to  the  contrary,  or  for  the  s]pace  of 
several  hundred  years,  or  some  other  long  spade  of 
time,  so  seised  and  possessed,  or  otherwise  well  entitle^ 
as  aforesaid : — ^That  a  certain  part  of  a  certain  piece  of 
Land,  being  Salt  Marsh,  in  the  Inquisition  held  and 
taken  at  Cleathorpes,  in  the  said  County  of  Ldncoln,  on 
the  12th  of  November  1818,  by  Charles  Wray,  Richard 
Sandwith  and  Richard  Garland,  three  of  the  Commis- 
aioners  therein  named,  and  returned  to  and  filed  in  the 
Petty  Bag  Office  on  the  12th  December  1818,  described 
as  lying  near  or  adjoining  to  the  Lordship  of  North 
'Somercotes,  in  said  County  of  Lincoln,  and  as  con- 
taining 380  Acres  or  thereabouts,  is  in  fact  and  in 
truth  part  and  parcel  of  said  unembanked  or  uninclosed 
Salt  Marsh  Lands,  in  North  Somercotes  aforesaid ;  and 
that  certain  parts  of  another  piece  of  Land  in  said 
Inquisition  also  described  as  being  Salt  Marsh,  and  as 
lying  near  or  adjoining  the  Parishes  or  Lordships  of 
North  Somercotes,  South  Somercotes,  Ganlhorpe  otheirwise 
Grainthorpe  Wragholme,  and  Marsh  Chapel, 'in  said 
County  of  Idncoln,  and  as  containing  795  Acres  or 
thereabouts,  are  in  fact  and  in  truth  also  parts  and 
parcels  pf  said  unembanked  or  uninclosed  Salt  Marsh 
in  North  Somercotes  aforesaid : — ^That  long  before  and  on 
said  31st  October  last  there  was,  and  from  thence 
hitherto  hath  been  and  still  is,  a  certain  large  parcel  of 
unembanked  or  uninclosed  Salt  Marsh  Land^  situate 
within  or  adjoining  or  near  to  t^e  Manor  of  Saltfleet^ 
cum-Skidbrokef  in  said  County  of  Lincoln ;  and  that,  as 


and  another. 
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Deponent  hath  been  informed  and  believes,  said  Lord    .       jg^^ 

Gwy£r,  as  Lord  of  same  Manor,  before  and  until  said     > — '>' ' 

3i8t  October  1818  last,  was,  and  during  all  the  time  Exp^te 
aforesaid  ought  to  hav^  been,  and  still  of  right  ought  to  ^^^  Gwydir 
be,  as  this  Deponent  verily  beUeves,  in  some  manner 
seized  and  possessed  of  or  well  entitled  to  the  Free- 
hold or  Inheritance  of  and  in  the  Soil  of  all  the  said 
last-mentioned  unembanked  or  uninclosed  Salt  Marsh 
Lands  in  the  said  Manor  of  Saltfieet-cumrSkidbroke: — 
That  a  certain  other  part  or  parcel  of  said  piece  of 
Land,  in  the  said  Inquisition  described  as  being  Salt 
Marsh,  and  as  lying  near  or  adjoining  to  the  Lordship 
of  South  Somercotes,  in  the  said  County  of  Lincoln,  and 
as  containing  380  Acres  or  thereabouts,  is  in  truth  and 
in  fact  part  and  parcel  of  the  said  unembanked  or 
uninclosed  Salt  Marsh  Lands,  within  the  said  Manor  of 
SaUfleet  and  Skidbroke,  in  the  said  Petition  of  the  said 
^Lord  Gwtfdir  and  Deponent  mentioned,  and  whereof 
said  Lord  Gwydir  is  in  said  Petition  alleged  to  be 
seised  and  possessed,  or  otherwise  well  entitled  to,  i^ 
manner  therein  mentioned : — ^That  he  hath  been  infonned 
and  verily  beUeves,  that  no  Grant  or  Lease  of  the  said 
several  unembanked  or  uninclosed  Salt  Marsh  Lands, 
or  any  of  them,  hath,  since  the  taking  of  the  said 
Inquisition,  hitherto  been  made  by  the  Crown." 

The  Affidavit  of  William  Dixon  istated,  «  That  he 
hath,  for  the  space  of  58  years  Qast,  invariably  resided 
within  the  Manor  of  Saltfleet^um-Slddbroke  aforesaid : — 
That  long  before  the  commencement  of  such  period  of 
his  Residence,  as  Deponent  hath  truly  been  infonned 
and  he  verily  believes,  and  during  the  whole  of  the 
same  period,  there  have  been  and  now  are  divers  large 
pieces  or  parcels  of  unembanked  Marsh  Lands  within 
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1819.  sc^id  Manor,  lying  and  being  between  the  Sea  Bank  or 

"  Sea  Wall  between  said  Manor  and  the  Sea  Shore  or  Sea 

^^^^        Beach^  at  the  time  of  ordinary  Tides,  within  said  Manor : 

«       ^,  ^-That  the  said  Lord  Gwydir,  his  Predecessors  and 

and  another.  J^      » 

Ancestors,  have,  as  Deponent  hath  been  informed  and 
verily  believes,  immemorially  been  Lords  of  the  said 
Manor,  and  Owners  of  the  Soil  of  said  Salt  Marsh 
Lands  and  Sea  Beach  or  Sea  Shore  within  said  Manor ; 
and  that  Lord  Gwydir,  for  many  years  last  past,  hath 
been  and  now  is  the  Lord  of  said  Manor  and  the 
Owner  of  such  Soil  as  aforesaid: — ^That  the  several 
Owners  of  certain  Messuages,  Cottages,  Farms  and 
Lands  within  said  Manor  immemorially  have  had,  now 
have,  and  as  Deponent  verily  believes  ought  of  right  t6 
have,  for  themselves  and  their  Farmers  and  Tenants  off 
the  same  Messuages,  Cottages,  Farms  and  Lands 
respectively,  for  his  and  their  Cattle,  levant  and  couchant, 
upon  their  said  respective  Messuages,  Cottages,  Farms 
and  Lands,  Common  of  Pasture  in  and  upon  such  parts 
of  said  unembanked  Salt  Marsh  Lands  as  have  lain  or 
now  lie  withia  said  Manor,  wherein  said  Messuages, 
Cottages,  Farms  and  Land^  are  respectively  situate,  or 
some  or  one  of  them,  or  have  had,  now  have,  and  of  right 
ought  to  have  some  ot!her  good,  lawful,  valid  and  suf- 
ficient Aight,  Title  and  Interest  therein  and  thereto.'' 

The  Affidavit  of  William  Dtxo7i,  junior,  stated,  "  that 
he  hath,  for  the  space  of  58  years  last  past,  invariably 
resided  within  the  Parish  of  Saltfleet-cum-Skidbroke 
aforesaid,  adjoining  North  Somercotes,m  the  said  County : 
— ^That  the  same  Parish  of  North  Somercotes  is  situate 
within  or  part  of  the  Manor  and  Soke  of  Gayton,  in 
said  County,  parcel  of  the  Honor  of  Richmond  Fee : — 
That  long  before  the  commencement  of  such  period  of 
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his  Residence,  as  Deponent  hath  frequently  been  in-  1819. 

formed  and  verily  believes,  and  during  the  whole  of  the  ^^  "^  ' 
same  period  there  have  been  and  now  are  divers  large  ^  parte 
pieces  or  parcels  of  unembanked  Salt  Marsh  Ijand  ,  , 
within  the  said  Parish  of  'North  Somercotes,  and  within 
the  said  Parish  of  South  Somercotes,  also  situate  within 
and  part  of  said  Manor  and  Soke  of  Gayton,  lying  and 
being  within  the  Sea  Bank  or  Sea  Wall  wilhin  said 
Parishes  of  North  Somercotes  and  South  Somercotes,  and 
the  Sea  Shore  or  Sea  Beach,  at  the  time  of  ordinary 
Tides,  within  the  same  Parishes : — ^That  said  William 
Scrope,  his  Predecessors  and  Ancestors,  hath,  as  De- 
ponent hath  been  informed  and  verily  believes,  imme-  ' 
morially  been  Lords  of  the  said  Manor  and  Soke  of 
Gayton,  and  Owners  of  the  Soil  of  said  Salt  Marsh 
Lands  or  Sea  Beach  or  Sea  Shore  within  said  Manor 
and  Soke,  and  that  said  William  Scrope,  for  many 
years  last  past,  hath  been  and  now  is  the  Lord  of  said 
Manor  and  Soke,  and  the  Owner  of  such  Soil  as  afore- 
said : — ^That  the  several  Owners  of  certain  Messuages, 
Cottages,  Farms  and  Lands  within  said  several  Pa- 
rishes of  North  Somercotes  and  South  Somercotes,  or  one 
of  them,  immemorially  have  had,  now  have,  and  as 
Deponent  verily  believes,  of  right  ought  to  have,  for 
themselves  and  their  Fanners  and  Tenants  of  the 
same  Messuages,  Cottages,  Farms  and  Lands  respec- 
tively, for  his  and  their  Cattle,  levant  and  couchant, 
upon  their  said  several  Messuages,  Cottages,  Farms 
and  Lands,  Common  of  Pasture  in  and  upon  such  parts 
of  said  unembanked  Salt  Marsh  Lands  as  have  lain  or 
now  lie  between  said  several  Parishes  of  North  Somer^ 
cotes  and  South  Somercotes  respectively,  whereon  uaid 
Messuages,  Cottages,  Farms  and  Lands  are  respectively  ^ 
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1819.  situate^  or  some  or  one  of  them,  or  have  had,  now  have^ 

'        ""        '  and  of  right  ought  to  have  some  other  good,  lawful, 

Exparte  y^^  ^^  sufficient  Estate,  Right,  Title  and  Interest 

lx)rd  GwTDiR  ^^^^j^  ^^  thereto  - 
and  another. 

The  further  Affidavit  of  Robert  Paddison  stated, 
<'  that  on  or  about  the  2gth  April  18 12,  a  certain  Sloop,, 
called  the  Neptunus,  with  a  Cargo  of  Timber  aiid  Deals 
laden  therein,  was  wrecked  upon  the  Sea  Shore  of 
North  Somercates,  within  the  Manor  and  Soke  ef 
Gaytori  in  the  said  County,  parcel  of  the  Hoaor  of 
Jtickmond  Fee : — That  the  eiaid  Sloop  and  Cargo  were 
thereupon  taken  possession  of  and  marked  as  Wrecks 
by  James  Neve,  Esquire,  the  then  Lessee  and  Tenant  of 
such  of  the  said  Manor  and  Soke  as  is  comprised  within 
the  Parish  Limits  or  Boundaries  of  North  Samercotes 
aforesaid,  under  the  said  William  Scrope,  as  the  then 
and  now  Lord  of  the  said  Manor  and  Soke: — ^That  the 
said  Sloop  and  Cargo  were  soon  afterwards  seized, 
taken  and  sold,  as  alleged  Droits  of  the  Admiralty, 
.  from  and  out  of  the  possession  of  the  said  James  Neve, 
by  Anthony  Atkinson,  of  the  Town  and  County  of  the 
Town  of  Kingstofi-upon-Hull,  Esquire,  and  Joseph  Hinds, 
oi  Marsh  Chapel,  in  the  said  County  of  Lincoln,  Yeo- 
man, under  and  by  virtue  of  a  Warrant  for  that  pur- 
^  pose,  under  the  Hand  and  Seal  of  the  then  Registrar  of 
the  High  Court  of  Admiralty,  dated  on  or  about  the 
4th  May  1812: — ^That  an  action  of  Trover  was  there- 
upon soon  afterwards  commenced  in  his  Majesty's 
Court  of  King's  Bench  at  Westminster,  by  the  said 
^  James  Neve  against  the  said  Anthony  Atkinson  and . 

.  Joseph  Hindsj  for  the  recovery  by  him  the  said  James 
Neve,  ftom  them  the  said  Anthony  Atkinson  and  Joseph 
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Hinds,  of  the  said  Wrecks  so  seized,  taken  and  sold  by        ~  ,gjQ 

them  as  aforesaid: — That  tlie  said  Action  was  tried  be-     '^ "^ ' 

fore  Mr.  Justice  Bayley,  at  the  Assizes  held  at  the  ^  P^rte 
Castle  of  Lincolri,  in  and  for  the  County  of  Lincoln,  in  Lord  Gwtdir 
the  month  of  July  1817,  when  a  Verdict  was  given 
therein  for  the  said  James  Neve,  the  Plaintiflf  in  the  said 
Action ;  and  that  final  Judgment  thereon  for  the  said 
Plaintiff,  against  the  said  Anthony  Atkinsofi  and  Joseph 
Hinds,  the  Defendants  in  .the  said  Action,  was  after* 
wards  entered  of  Record  in  the  said  Court  of  King's 
Bench ;  and  that  as  a  principal  ground  of  the  Defence 
of  the  said  Anthony  Atkinson  and  Joseph  Hinds,  on  the 
trial  of  the  said  Action,  it  was  on  their  part  contended 
and  endeavoured  by  Evidence  to  be  proved,  that  neither 
the  said  William  Scrope,  as  Lord  of  the  Manor  and 
Soke  o(Gayton  aforesaid,  nor  the  said  James  Neve,  as 
his  Lessee  as  aforesaid,  had  any  Right  or  Title  to  any 
pait  of  the  Land  or  Sea  Shore  lying  between  the 
present  Sea  Bank  or  Sea  Wall  and  the  low-water-mark 
in  North  Somercotes  aforesaid ;  but  this  Depopent  fur- 
ther saith,  that  the  Right  and  Title  of  the  said  William 
Scrope,  as  Lord  of  the  said  Manor  and  Soke,  and  of  the  said 
James  Neve,  as  his  Lessee  as  aforesaid,  to  the  whole  of 
the  same  Land  or  Sea  Shore,  were  upon  the  said  Trial 
fully  proved  and  substantiated  to  the  satisfaction  of  the 
Court  and  the  Jury,  by  a  certain  Grant  of  King  Henry  the 
Eighth  to  the  Duke  of  Suffolk,  and  by  a  great  variety  of 
other  authentic,  recorded,  written,  documentary  and  oral 
Testimony: — ^That  on  the  12th  day  of  November  last, 
the  day  on  which  the  above-mentioned  Inquisition  was  '    ' 

held  at  Cleathorpes  aforesaid,  he  this  Deponent  did 
eign  and  deliver  to  William  Wilson,  oi  Louth  aforesaid, 
Gentleman,  a  Claim  and  Notice  in  writing  in  the^  words 
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1819;  following ;  (that  is  to  say),  "  To  the   Commissioners 

'         "^       ^      Commissioners  authbrized  to  take  an  Inquisition  re- 
Ear  parte        specting  certain  Waste  or  Derelict  Lands  in  several 

Parishes  on  the  Coast  of  Lincolnshire  : — 
aiid  another 

"  Gentlemen, 

"  On  behalf  of  the  Lord  of  the  Manor  and  Soke  of 

Gayton,  parcel  of  the  Honor  of  Richmond  Fee,  and  also 

on  behalf  of  the  Freeholders  and  Commoners  in  the 

several  Parishes  of  Grainthorpe,  North  Somercotes^  South 

Somercotes,    Saltjleetley    Saint   Peters^   Saltfteetky  All 

Saints,  and  SaUfleetley  Saint  Clements,  in  the  said  County, 

I  hereby  claim  all  the  Waste  and  Derelict  Lands  in  the 

same  several  Parishes  respectively,  and  give  you  Notice 

that,  either  this  day  or  to-morrow,  I  shall  appear  before 

you  to  make  such  Claim  in  person. — I  am,  dentlemen, 

your  very  obedient  servant, 

"  Robert  Paddisonr  . 
«  LottM,  Nov.  12,  1818.'' 

And  that  he  this  Deponent  at  the  same  time  did  request 
the  said  William  Wilson,  who  promised  to  deliver  the 
said  Claim  and  Notice  to  the  Commissioners  who  at- 
tended upon  the  said  Inquisition;  but  this  Deponent 
further  saith,  that  upon  his  arrival  at  Cleathorpes,  be- 
tween eleven  and  twelve  o'clock  in  the  forenoon  of  the 
thirteenth  day  of  November  last,  he  this  Deponent  was 
-  informed  by  the  said  Charles  Wray,  Robert  Sandtoith, 
•  and  Richard  Garland,  three  of  the  said  Commissioners 

who  were  then  at  Cleathorpes  aforesaid,  and  also  by 
the  said  Anthony  Atkinson,  who  was  also  there  at  the 
same  time,  that  the  said  Inquisition  had  been  terminated, 
and  the  return  thereto  made,  on  the  day  before  the  ar- 
rival of  this  Deponent  at  Cleathorpes  as  aforesaid : — 
That  he  hath  been  informed,  and  verily  believes  and  has 


CASES  IN  CHANCERY. 


303 


Lord  GwYDiE 
and  another. 


no  doubt,  that  the  said  Commission  was  issued  upon  i3ig, 

and  in  consequence  of  certain  information  given  by  or      ^        * 
through  the  said  Anthony  Atkinson,  as  to  the  said  Salt    ^    '^^^^'^^^ 
Marshes,  to  his  Majesty's  Commissioners  of  Woods  and 
Forests,  or  to  some  other  Person  or  Persons  in  some 
official  department  of  the  Land  Revenue  of  the  Crown 
of  the  Realm. 

Mr.  Bell,    Mr.  Heald,  and  Mr.  Barber,  in  support 
of  the  Petition : — 

This  Petition  is  founded  on  several  Statutes ;  the  34 
Edw.  3;  36  Edw.  3,  c.  13  ;  8  Hen.  6,  c.  16 ;  18  Hen.  6, 
c.  6 ;  1  Hen.  8,  c.  8.  These  Statutes  give  a  Traverse 
in  every  case,  whether  it  be  the  case  of  an  Escheat  or 
of  any  other  Right ;  and  though  the  Statutes  mention 
only  the  Chancellor,  yet  we  apprehend  your  Honor  has 
jurisdiction,  as  appears  in  the  Case  of  Ex  parte 
Webster  {a),  determined  by  the  Master  of  the  Rolls; 
and  also  by  your  Honor's  Predecessor,  in  Ex  parte 
Sadler  (6). 

We  contend,  that  this  Inquisition  ought  to  be  quashed, 
or  that  we  ought  to  be  allowed  to  traverse  it,  on  the 
ground,  that  the  finding  of  the  Jury  was  not  such  as  to 
entitle  the  Crown.  The  Commissiim  was  to  inquife 
''  whether  theve  be  any  and  what  Lands,  and  how  many 
Acred  of  Land,  in  or  adjoining  or  near  to  the  several 
Towns,  Parishes  or  Lordships  aforesaid,  orany  or  either 
of  them,  in  our  County  of  Lincoln  aforesaid,  being  Land 
in  time  past  covered  with  the  Water  of  the  Sea,  and  now 
by  the  Sea  left  and  not  covered  with  Water,  which  to  us 

(a)  6  Ves.  809.  (6)  Ante,  1  Vol.581. 
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1819.  '^  right  of  our  Crown  of  our  said  United  Kingdom,  or 

^^ *        *      in  aiiy  other  right  do  belong  and  appertain."     They 

Ex  parte        therefore  were  not  merely  to  inquire  whether  it  was 
^      ^^'^^^    Land  formerly  covered  by  the  Sea  and  now  left  by  the 
Sea,  but  aUo  whether  it  belongs  to  the  Crown.    Now 
,  the  Jury  find  that  the  Land  ''  was  in  times  past  covered 
with  the  Water  of  the  Sea^  and  is  now  and  has  been  for 
several  years  past  by  the  Sea  left  and  not  covered  with 
Water,  except  at  high  Tides,  when  the  Sea  doth  flow  to 
the  said  Wall  or  Sea  Baiik,  and  which  Land  from  the 
time  of  such  dereliction  hath  been  and  still  is  unoccu- 
pied.^   They  state  the  time  the  Land  was.  unoccupied, 
but  they  do  not  find  whether  it  belonged  to  the  King 
or  any  other  person,  but  they  state  what  shows  that  it 
s^  was  not  wholly  unoccupied,  for  they  say,  ^'  that  the 

Herbage  thereof  hath  been  from  time  to  time  eaten  an4 
consumed  by  the  Cattle  and  Sheep  belonging  ^  the 
Tenants'  or  Occupiers  of  Land  situate  within  the  said 
Sea  Bank  or  Sea  Wall  in  the  said  Town,  Parish  or  Lord- 
ship of  North  Somercotes"  This  finding,  therefore,  is 
alone  sufficient  to, entitle  us  to  a  Traverse,  and  to  send 
the  Case  to  a  Jury.  That  the  Crown  is  primd  facie  en- 
titled to  what  is  called  the  Shore  of  the  Sea,  what  lies 
between  high  and  low-twater-mark,  is  admitted;  but  a 
Subject  may  be  entitled  to  it,  either  by  Grant  or  Pre- 
scription, or  as  parcel  of  a  Manor.  The  whole  of  this 
subject  is  discussed  in  the  Treatise  of  Sir  Mailhew  Hale, 
De  Juris  Maris,  in  Mr.  Hargrove'^  Law. Tracts  (c). 
His  words  are,  ''  I  come  now  to  those  other  parts  of 
Propriety  which  a  Subject  may  have  by  Prescription  or 
Usage,  viz.  the  Sea  Shore  and  maritime  Increases ; 
which,   though    we    have   before    stated    to   belong 

(c)  Chap.  6,   p.  25. 


CASES  IN  CHANCERY. 


m 


and  aqothpFr 


prim&fade  to  the  King,  yet  they  may  belong  to  the  2819. 

Subject  in  point  of  propriety,  not  only  by  Charter  or  '  **  ^^ 
Grant,  whereof  there  can  be  but  little  doubt,  but  also  -^  T^^^^^ 
by  Prescription  or  Usage,  First,  the  Shore  of  the  Sea.  ^^^  ^^^,^^^ 
There  fteem  to  be  three  sorts  of  Shores,  or  littpraindriT 
tina,  according  to  the  various  Tides:  1st,  The  high 
Spring  Tides,  which  are  the  fluxes  of  the  Sea  at  those 
Tides  that  happen  at  the  two  Equinoctials,  and  certainly 
this  doth  not,  dejure  canmunif  belong  to  the  Crown  ; 
for  such.  Spring  Tides  many  times  overflow  ancient 
Meadows  and  Salt  Marshes,  which  yet  unquestionably 
belong  to  the  Subject,  and  this  is  admitted  of  all 
hands:  snd,  the  Spring  Tides  which  happen  twice 
every  month  at  full  and  change  of  the  Moon,  and  the 
Shore  in  question  is  by  some  opinion  not  denominated 
by  these  Tides  neither,  but  the  Lands  overflowed  with 
these  fluxes  ^  ordinarily  belong  to  the  Subject  |>rii?ii 
fade,  unless  the  King  hath  a  prescription  to  the  cour 
trary;  and  the  reason  seems  to  be,  because  for  the 
most  part  the  Lands  covered  with  these  fluxes  ^re  dry 
and  mauniorable,  for  at  other  Tides  the  Sea  doth  nqt 
cover  them ;  and  therefore  touching  these  Shores  some 
hold  that  common  right  speaks  for  the  Subject,  unless 
there  be  an  usage  to  entitle  the  Crown,  for  this  is  not 
properly  Kitus  maris;  and  thjerefore  it  hath  been  held, 
that  where  the  King  makes  his  titla  to  Land  ^  litius 
nuirisf  or  parcella  liiioris  mdrini,  it  is  not  sufficient  for 
him  to  make  it  appear  to  be  overflowed^ at  Spring 
Tides  of  this  kind.  P.  8,  Car.  1,  in  Camera  Scaccarii, 
in  the  Case  of  Vanhesdankej  for  Lands  in  Norfolk ;  and 
so  I  have  heard  it  was  held,  P.  15,  Car.  B.R.  Sir  Edr 
ward  Heron* s  Case,  and  Tr.  17,  Car.  2,  in  tlie  Case  of 
tlxe  Lady  Wandesford,  for  a  Town  called  the  Cowes  in  the 
Jilf  of  Wighi,  in  Scaccario.  3rd.  Ordinary  Tides  pf 
Vol.  IV.  X 
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1819.  IfeKp  Tides,  which  happen  between  the  fiill  and  chuge 
'  -V— — '  Qf  fljg  Moon,  and  this  is  that  which  is  properly  Utius 
mJ^^  mam,  sometimes  called  marettum,  sometimes  unrittum: 
and  touching  this  kind  of  Shore,  viz.  that  which  is 
xx>vered  by  the  ordinary  flux  of  Ae  Sea,  is  the  busioeais 
of  our  present  inquiry."  You  will  observe  that  he  jaya 
**  there  is  a  piece  of  Land  whioh  has  not  been  covered 
vnik  Water  till  the  Sea  flowed  to  the  said  Sea  Wall  or 
Sea  Bank ;"  thajt  is  the  way  he  describes  it»  and  it 
seems  to  belong  to  the  Case  of  Attuvium.  This  Aathor 
^s  on  to  say;  ''  1st,  This  may  belong  to  a  Sidijeel. 
Hie  Statute  of  7th  Jac.  cap.  18,  supposeth  it;  far  il 
provides,  that  those  q(  Cornwall  and  Devon  may  Mdk 
Sea  Sand  for  the  bettering  of  their  Lands,  and  diall  not 
be  hindered  by  those  that  have  their  Lands  adjoining 
to  the  Sea  Coasts,  which  appears  by  the  Statate  they 
could  not  formerly.  Vide  Carta  AtOifumy  D.D.  n.  ^4., 
the  Charter  of  Alan  de  Percy  to  the  Monks  of  Whkiy, 
and  the  bounds  thereof,  vis.  taiam  marinam  a  porim  de 
Whitby,  tuque  Bhurckf  S^c.  et  tuque  Terdiio  et  mqua  in 
more,  et  per  nuirinam  in  Whitby,  conflrmed  by  King 
Henry  1st.  And  the  bounds  of  that  Abbey's  Posses- 
sions take  in  many  Credks  of  the  Sea,  jret  are  given  by 
«  Subject,  viz.  Dertoent,  Muse,  Bee,  fto.  ad^  It  may 
not  only  belong  to  a  Subject  in  gross,  which  possiUy 
may  suppose  a  grant  before  time  of  memoiy,  Imt  it  may 
be  parcel  of  a  Manor.  And  thus  it  is  agreed,  5  R^. 
107,  in  Sir  Henry  Comtable'%  Case,  and  the  Book  of 
•5  E.  3.  3,  cited  accordingly.  And  according  to  this 
was  the  resolution  cited  Dyer,  316,  to  be  between  Ham^ 
mond  and  Digges,  P.  17  Elis.  And  accordingly  it  was 
decreed  in  the  Exchequer  Cluanber,  P.  16  Car.  inter 
Attorney  General,  et  Sir  Samuel  Roll,  Sir  Biehard 
Buller   et.  Sir  lliomas  Arundel,-  per   omnee    B&rtnm. 
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A944M  nvicUnces  to  proT^  Uu^  ^  two  opmnioidy  ^^^^ 

themei  QOQ«twt  an4  wwl  fi^tcbiqg  QxaFc^  wd  5©a     '  — ' 

W9?4  9p4  Sea  Smod,  belweeu  tlie  biglv*wate^  %nd  U^e  S9  pitrte 
law^ifMo^omrk,  aa4  Uceuriog  ot^iers  so  to  do ;  iuclAS?  J*^"*  Gwtw^ 
iing  and  9wbaii]ung  ^gaix^  iha  Soa,  and  ^njoyinQnt  of  ^  w#tkeiw 
Yrlmil  ui  go  ii^Md  9  c;l^oyI^e^t  of  Wrecka  happening 
i|po^  the  Swdt  pi^d^eatojueRt  and  p^nyi^h0»^t  of  Pui;* 
pvaslwea  tbare  in  the  Comt  of  a,  Ifapori  and  such  Uk^/' 
Y<mr  Honor  pliisenrea  that  he  points  out  a^^signment  of 
Wm?k4i  for  he  s%ys,  *'  A^d  aa  H  may  be  parcel  <^f  ^ 
l|l9jaor(  BO  it  n^y  be  parcel  of  ^  YiU  or  Parish^  fggidi 
tbe.aTidapc#forth<tt  wcH^d  b&  a«uat  perai|ibuIatioii|« 
CQumoft  riipn^^ioiv  kpowD  iffete3  and  division^y  and 
thalike*  Andvponthia  account  the  ^ux^on  Sutton^ 
i|hQ«t  14  Car,  had  9^  Verdict  for  the  Tythes  of  Sution 
ifyf^  m  JJmiMfir^t  rv^om,  ^  Iwg  and  great  eyidence, 
though  it  appeared  that  within  time  of  aaemory  it  wv 
the  mere  Shore  of  the  Sea,  covered  at  prdin^ry  Tides, 
wd  without  the  old  Sea  Bank.  3rd,  It  tt^y  npt  only 
he  paiKfel  of  a  Manor,  but  iefa^a  it  many  times  ia  ao, 
^nA  peishanpe  it  ia  p^eel  almost  of  all  aveh  Majors  l^l. 
1^  prescription  hare  Boya^  Fish  or  Wrecks  of  the  Sei^ 
witWn  their  Mwor,"  Now  with  respect  to  Scnjg^t 
Manor  yom  will  fipd  that  the  qopstion  h^  been  tri^ 
with  the  Crpwi^  aa  to  a  Wreck ;  a^d  the  same  Author 
iijp^  that  says,  ^'  For,  fbr  4he  most  part,  Wrecks  and 
Royal  Fish  aie  not  nor  indeed  cannot  he  well  left  abov^ 
the  higbv^water^markj  unless  it  be  at  such  extraordi*  - 
nary  Tides  as  o^rfloiy  the  Land ;  but  these  are  Perqui<r 
aitea  which  happen  between  the  high-water  and  low*- 
water-ixuudk ;  for  the  Sea  withdrawing  at  the  ebb  leaves 
the  Wreck3  vpon  the  Shore,  and  also  those  greater  Fish 
whiph  covae  under  the  denomination  of  Royal  Fish; 
b#  themfore  that  hath  Wreck  of  the  Sea  or  R^y^ 
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181Q.  ^^^^  ^y  Prescription  infra  manerium,  it  is  a  gicat  pre- 

^ ^ — T^      sumption  that  the  Shore  is  part  of  the  Manor,  as  other- 

Ex  parte  ^ge  he  could  not  have  them."-  He  then  sets  out  that  this 
^^  ^^r^!*  ^^  consonant  to  the  pleading  in  Sir  Henry  Nevitti^n  Case, 
5  Edw.  3.  3,  and  Rastalts  Entries,  684 ;  and  afterwards 
he  adds, ''  Thus  much  shall  suffice  concerning  the  Shore 
or  space  between  the  high-water  and  low-water-mark, 
which  may  belong  to  a  Subject,  and  be  parcel  of  his 
Manor.  Second:  Let  us  now  come  to  the  tnaritima 
incrementa ;  viz.  alluvio  maris,  recessus  maris,  et  insula 
maris,  1st,  For  the  Jus  alluvionis,  which  is  an  increase 
of  the  Land  adjoining  by  the  projection  of  the  Sea  cast- 
ing up  and  adding  Sand  and  Slubb  to  the  adjoining  Land, 
whereby  it  is  increased,  and  for  the  most  part  by  insensible 
degrees.  Bracton,  lib.  2,  cap.  2,  writes  thus : '  Item  quod 
peralluvionem  agro  tuoftumen  adjecit,jure  gentium  tibi  ac- 
quiritir.  Est  autem  alluvio  Iatensincrementum,"&Ui.  Then 
he  goes  on  to  quote  a  further  passage,  and  says,  but 
Bracton  follows  the  CivU  Law  in  this,  and  some  other 
following  places.  "  And  yet,  even  according  to  this, 
the  Common  Law  doth  regularly  hold  at  this  day  between 
Party  and  Party ;  but  it  is  doubted  in  case  of  an  arm 
of  the  Sea,  22  Ass.  93.  Tin%  jus  alluvionis,  as- 1  have 
before  said,  is  dejure  communi,  by  the  Law  of  England 
the  King's ;  viz.  if  by  any  marks  or  measures  it  can  be 
known  what  is  so  gained ;  for  if  the  gain  be  so  insensible 
and  indiscernible  by  any  limits  or  marks  that  it  cannot 
be  known  idem  est,  non  esse  et  mm  apparere,  as  well  in 
maritime  increases  as  in  the  increases  by  inland  Rivers. 
But  yet  custom  may,  in  this  case,  give  tids  jus  alluvionis 
to  the  Land  whereunto  it  accrues.  This  is  made  out  very 
plainly  by  these  ensuing  Records."  Callis,  on  Sewers, 
speaks  the  same  language ;  but  it  is  not  necessary  to  refer 
to  Callis  particularly,  inasmuch  as  it  is  scattered  through- 
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out  hia  Book ;  and  it  is  spoken  of  by  Lord  Hak  more 
particularly,  who  refers  to  ConstabUf%  Case  in  5  Coke's 
Reports,  107,  in  which  it  is  said  thus — **  In  this  Case  ^  Ba  parte 
it  was  resolved  by  the  whole  Court,  that  the  Soil  upon 
which  the  Sea  flows  and  ebbs,  viz.  between  high*water- 
mark  and  low-water-mark,  may  be  parcel  of  the  Manor 
of  a  Subject,  16  Eliz.  Dyerj  316,  ace.;  and  so  it  was 
adjudged  in  Locy's  Case,  Trin.  25  Eliz.  in  this  Court. 
And  yet  it  was  resolved,  that  when  the  Sea  flows,  and 
haith  ptemiudinem  maris,  the  Admiral  shall  have  Juris- 
diction of  every  thing  done  upon  the  Water,  between  the 
high- water  and  low-water-mark,  by  the  ordinary  and 
natural  course  of  the  Sea :  And  so  it  was  adjudged  in 
the  said  Case  of  Lacy,  that  the  Felony  done  upon  the 
Sea,  ad  ptemtudijuem  maris,  between  the  high-water  and 
the  low-water-mark,  by  the  ordinary  and  natural  course 
of  the  Sea,  the  Admiral  should  have  Jurisdiction  of;  and 
yet  when  the  Sea  ebbs  the  Land  may  belong  to  a  Sub- 
ject ;  and  every  thing  done  upon  the  Land,  when  the 
Land  is  ebbed,  shall  be  tried  at  the  Common  Law,  for 
the  same  is  then  parcel  of  the  County,  and  itifra  corp' 
comiiat\  and  therewith  agrees  8  E.  4.  ig  a.  So  note, 
that  below  the  low-water-mark  the  Admiral  has  the  sole 
and  absolute  Jurisdiction;  between  the  high-water-mark 
and  the  low-water-mark  the  Common  Law  and  the 
Admiral  have  dmsum  imperium,  interchangeably,  as  is 
aforesaid,  &c.  one  super  aquam,  and  the  other  siq^r 
ierram.  And  Sir  JoAn  Popham,  Chief  Justice,  said,  that 
on  Trial  at  Niri  Prius  between  the  City  of  Bristol  and 
the  Lord  Berkley,  it  was  held  by  the  Justices  0/ Assize, 
that  where  the  Lord  Berkley  had  a  Manor  adjoining  to 
the  Severn,  and  prescribed  to  have  Wreck  within  his 
Manor,  and  Certain  Goods  floated  between  the  high- 
water-mark  and  low-water,  and  the  City  of  Bristol 
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i6ig«         ^^^  Flotsam  tere;  that  tiie  aaid  Ooods  wefe  Mt 

^ * — ""^    Wreck  as  long  fls  they  were  floating  upoa  ike  Wttl«r 

^^P^^  _  between  high-water-m$ark  and  low-water*  See  ikm 
Book  6  E.  3.  3.  a.  in  a  Replevin  brought  by  WUUam 
de  Neujport,  of  Lond&n,  againsi  Sir  Henry  Nmll,  aai 
declared  that  the  Defendant  took  three  Lasts  of  Heniugf 
and  a  Ship ;  the  Defendant  pleaded  that  he  was  Lord 
d(  the  Manor  of  Walring^  and  prescribed  to  hare  Wiecsk 
Within  hi6  Manor  a  Pemp&re  cufw,  &c.  aad  that  tfaa 
Herrings  and  Ship  were  Wreck  within  his  Manor.  .To 
l^hieh  ihe  Plaintiff  said,  that  they  were  our  Croods  in 
the  keep  of  our  Muiners  which  arrived  by  the  Sea;  land 
we  say,  that  he  took  theni  out  of  their  Custody :  Jadg«- 
icnent  if  he  can  claim  as  Wredc?  To  which  flie  Aa» 
flendant  said,  that  we  took  Aem  as  Wreck  eut  of  a& 
custody.  Upon  which  Book  I  observe  three  things: 
first,  that  Wreck  may  be  claimed  by  PireBcription  $ 
second,  that  forasmuch  as  a  Ship  cannot  be  Wredc^ 
6cc.  cast  on  the  Land,  but  between  the  high-water  and 
low-water-mark,  thence  it  follows  that  that  was'  pavodi 
of  the  Manor;  third,  if  the  ^ip  perishes,  yet  if  any  of 
€he  Servants  escape,  the  Law  saith  that  they  hare  the 
Custody  of  the  Ooods,  and  they  are  not  Wreck, 
3gE.35a.b«  One  prescribed  to  have  Royal  Fish,  «i 
Porpoises,  &c.  found  within  his  Manor,  which  seems  to 
be  between  the  high-w8U;er  and  low-water-maik/'  There 
are  scattered  passages  in  Callis  on  Sewers  to  the  saae 
cffiect.  A  note  also  on  this  subject  is  to  be  fannd 
in  Hargrctve^s  Co.  Litt.  261,  a»  n.  1.  In  the  conclu- 
eion  of  that  note  lie  says,  "  Having  'Ijius  ^own  m 
Whom  the  Soil  of  the  Shore  and  of  Poits  belong  by 
tcommon  right,  it  remains  to  state  sucmictly  die 
nsture  of  Ihe  Evidence  by  which  the  right  to  it  may 
be  proved  to  exist  in  another.    It  may  be  done  by  nhow-* 
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ing  that  Iio  and  those  under  whom  he  claima  have  ixor  igjA 

xaemORally,  frequently  and  without  restriction  to  any     ^^       v        ' 
part  of  the  Soil,  dug  Grayel,  fetched  away  Sea  Weed        Em  parte 
or  Sand,  or  embanked  against  the  Sea.    If  it  is  claimed    ^^  Gwttd^^ 
to  be  part  of  a  Manor,  the  right  of  Commonage  for  WPWier. 

tJbe  Cattle  of  the  Lord  and  the  Tenants,  the  prosecution 
and  punishment  of  Purprestures  in  the  Court  of  a 
Manor,  its  being  included  in  the  Perambulations,  and 
every  other  act  by  which  the  right  to  the  Soil  of  inland 
Property  is  established,  may  be  given  in  evidence  in 
support  of  it.    The  right  to  Wreck  of  the  Sea,  or 
Royal  Fish,  by  Prescription  infra  manmum,  is  a  strong 
presumption  for  the  Shore's  being  parcel  of  the  Maiior. 
Lord  Hale*9  expression  is  very  strong :  "  Perchance," 
pays  he, ''  the  Shore  is  parcel  almost  of  all  such  Manors 
as  by  Prescription  have  Royal  Fish  or  Wrecks  of  the 
Sea  within  their  Manor  -"  but  it  should  be  observed,  that 
though  Wreck  frecjuently  is  a  parcel  of  a  Manor,  it  is  ^ 
Royal  Franchise.    Like  other  Koyal  Franchises  it  be- 
longs of  common  right  to  the  Crown  ^  but  by  Grant 
or  by  Prescription  it  may  and  in  fact  frequently  does  be* 
long  to  a  Subject,  sometimes  in  gross,  but  oft^n^r  as 
parcel  of  his  Maaor,  Parish  or  Vill,  adjacept  to  the 
Sea/' 

The  Vjcb  Chancei^lob: — 
If,  as  you  statei  the  finding  of  the  Jury  is  imperfee^ 
and  that  no  right  is  found  to  be  in  the  Crown,  what  part 
of  the  Inquisition  do  you  wish  to  traverse  ?  You  do  not 
dispute  that  this  Land  was  once  covered  with  the  Sea,  and 
that  it  is  now  covered  by  extraordinary  Tides.  There  must 
be  9Qm»  hct  found  upon  wl&ich  you  can  tender  an  Isppe ; 
iWMthing  to  traverse ;  a  Title  in  oppositipii  to  that  found 
m  Iha  laqpu^itiw  to  be  ia  the  Crown ;  but  you  say  that 
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i8i^.  the  Jury  do  not  state  any  Title  in  the  Crown;  what  ik 

theire  then  to  traverse  ?  The  Jury  find  that  the  Land  is 
Lord  GwYDik  occupied  as  Common  by  the  Tenants  of  the  Manor,  and 
and  another,  therefore  the  Land,  on  the  finding  of  the  Jury,  appears, 
prim&facie,  to  be  part  of  the  Manor  within  the  Parish 
of  North  Somercotes.  If  no  Title  is  found  in  the  Crown 
by  the  tnqidsition,  but  the  Commissioners,  nevertheless, 
on  the  part  of  the  Crown,  take  possession  of  the  Land, 
they  would  be  liable  to  an  Action  of  Trespass;  they 
could  not  justify  under  an  Jhquisition  which  gives 
them  no  Title,  'j^e  points  to  be  considered  in  this  Case 
ture  these :  ist.  Whether  there  be  a  right  to  traverse 
an  Inquisition  of  this  nature?*^  2dly,  Whether  this  par- 
ticular Inquisition  vests  any  right  in  the  Crown,  and  is 
therefore  traversable  ?  sdly,  Supposing  the  Inquisition 
Vests  a  right  in  the  Crown,  and  is  traversable,  whether 
the  Evidence  adduced  on  this  Petition,  of  your  Title  to 
the  Land,  is  such  as  to  show  2Lprimd facie  Case  tigainst 
the  Crown,  and  therefore  to  render  it  fit  to  allow  the 
Inquisition  to  be  traversed  ? 

Counsel  in  support  of  the  Ptetitim  continued— 
"the  authorities  show  a  right  to  traverse  if  we  make 
,a  Case.  The  Crown  has  considered  the  Inquisition  as 
conferring  a  right  of  seizure  on  its  behalf,  for  it  has 
seized  the  Lands,  and  we  shall  now  show  the  Title 
ivhich  the  Petitioners  set  up  to  this  Land. 

(They  then  stated  the  Affidavits  in  support  of  th6 
t^etition,  which  have  been  already  set  forth.] 

We  thus  show  an  Occupatidn  for  a  great  number  of 
years.  An  Occupation  of  sixty  years,  or  for  a  much 
shorter  period,  is  sufficient  to  present  a  Possession  being 
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liistufbed:  Attorney  General  y.  Carver  {d).    The  Nullum  1819. 

Tenqms  Act  («)  limits  Claims  of  the  Crown  to  sixty  years     '        "^        ' 

before  the  commencement  of  the  Suit  or  Proceeding  for        ^  ^'^^ 

the  recovery  of  the  Estate  claimed.  ,         , 

•'  ^  and  another. 

Under  all  the  curcnmstances,  therefore,  we  submit^ 
that  the  Inquisition  ought  to  be  quashed,  or  that  the 
Petitioners  should  be  allowed  to  traverse  it. 

The  Vice  Chancellor  : — 
The  Crown  may  apply  to  quash  an  Inquisition,  but 
the  Subject  cannot.  Where  an  Inquiry  miscarries,  and 
a  melius  inquirendum  is  necessary,  the  application  is 
made  on  the  part  of  the  Crown,  to  quash  it.  The  only 
question  is,  whether  you  should,  be  allowed  to  traverse 
it?  . 

The   Solicitor    General  (f),    Mr.    Roupdl,    and 
Mr.  Pemberton,  against  {he  Petition : — 

If,  as  it  is  contended,  the  finding  of  the  Jury  ift  de- 
fective, the  Petitioners  cannot  be  prejudiced,  and 
liberty  to  traverse  is  unnecessary.  The  first  question 
is.  Whether  this  be  a  Case  in  which  a  Subject  is  allowed 
to  traverse?  And  if  so,  sdly,  Whether  the  finding  of 
the  Jury  is  good  or  bad  ?  sdly.  Whether  the  Petitioners 
have,  by  their  Affidavits,  shown  a  good  Title  ? 

By  the  Common  Law  no  Traverse  was  allowed  (g) 
in  Cases  of  this  description.  The  only  mode  of  pro* 
ceeding  by  the  Common  Law  in  these  Cases  was  by  a 
Petition  of  Bight,  or  a  Monstrans  de  Droit. 

(d)  1  Dow,  316.  (g)  4  Co.  56,  a;   Staunf. 

(f )  9  Geo.  3,  c.  16.  Praer.  60,  b. 

(f)  Sir  John  Gjtford. 


and  another. 
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i8ig.  "^^  *'^^7  ^^  ^^  ^^  Land  was  oiigiftally  covered 

^■^ — -  by  the  Sea;  that  it  was  derelict  by  the  Se^ ;  and  beiof 

^  parte       derelict  Land,  that  it  belongs  to  the  Crown.  The  primA 

^1a  ?Z!Zl^  f^^  "^'^^^  ^^  '^^  ^®  Crown.  The  right  to  the  Land  may 
be  lost  by  Grant,  or  by  Prescription,  which  supposes  a 
Grant,  but  no  Evidence  ib  produced  of  any  such  Grants 
or  of  Usi^,  which  gives  a  Title  by  Prescription;  tbtre 
is  no  proof  of  that  continued  Usage  that  gives  a  Ittie. 
It  is  so  short  a  time  since  these  became  derelict  Landi, 
that  a  prescriptive  right  could  not  have  arisen. 

Are  there  then  any  StatiUes  which  give  a  right 
to  Traverse  in  a  Case  like  this  ?  They  give  a  right 
of  Traverse  in  some  Cases,  but  sot  in  all.  Tlie  Star* 
tutes  cited  do  not  apply  to  the  pivesent  Case;  they 
apply  only  to  Escheators,  but  this  is  not  a  case  of 
Escheat ;  they  apply  to  Forfeitures,  but  this  is  not  a 
Forfeiture ;  they  apply  to  cases  of  Lunacy,  but  this  is 
not  a  case  of  that  description.  The  34  Edw.  3,  c.  14, 
a  Statute  not  cited  on  die  other  side,  applies  to  TVa- 
verses  of  Office  found  before  Etckeaiors.  The  sub* 
sequent  Statute  of  the  36  Edw.  3,  applies  only  te  an 
Escheat,  which  this  is  not;  to  sndi  a  Cnmmiasion  as 
falls  within  that  Statute,  or  the  prerious  Statute  which 
apply  only  to  Escheators.  Lord  Coke  holds  (k),  that 
although  there  be  only  one  instance  of  Escheator 
mentioned  in  the  Act,  it  would  apply  to  all  cases  of 
Escheat ;  but  he  does  notaay  it  is  apfrfieaUe  to  other 


The  next  Statute  referred  to  is  the  8th  Hen.  6, 
c.  10 ;  this  Statute  appUes  only  to  Inquests  or  Com- 
missions by  Escheators ;  it  is  only  a  jepetition  of 

(*)4Co.64,  fc. 


and  another. 
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Ate  prtfttetts  Statute  of  tte  g6  Edw.  3,  hefbtt  ad-         j^jq. 

tefrteito.  * "" — '^ 

Xx  parte 

The  Vice  Chancellor  :—  '^^^  Gwtm* 

Does  not  that  Statute  apply  to  all  Rights  by  which 
Lands  are  seized  as  Lands  of  the  Crown,  or  as  the 
Lands  and  Property  whicli  ought  to  belong  to  tlie 
Crown? 

Sotidtor  General  continued: — 
I  apprehend  not ;  for  by  the  Statute  of  the  2d  &  3d 
Edw.  6,  c.  8,  s.  7,  a  remedy  is  given  ^by  Traverse  or 
Monstrans  de  Droit,  in  respect  of  Persons  unduly  founds 
by  Office  or  Inquisition,  to  be  attainted  and  their  Lands 
Forfeited.  Supposing  the  8th  of  Hen.  6^  extended  to  all 
cases  where  the  King^s  Title  was  found,  either  by 
Escheator  or  before  the  Commissioners,  the  Statute  of' 
Edw.  6,  would  have  been  unnecessary.  The  Common 
Law  does  not  allow  of  a  Traverse ;  and  no  Statute  has 
been  cited  which  gives  a  Traverse  in  a  Case  like  the 
presekit.  The  Statutes  that  have  been  relied  upon  apply 
to  an  Escheator,  to  cases  of  Forfeiture,  to  cases  of 
Idiotcy  and  Lunacy,  but  not  to  a  Case  like  the  present, 
where  the  Land  is  claimed  as  belonging  to  the  Crown  by 
its  prerogative,  as  the  general  Guardian  of  the  Shores  of 
the  Realm.  Persons  considering  themselves  aggrieved, 
may  proceed  by  Petition  of  Right,  and  may  thereupon 
show  a  paramount  Title^  but  they  cannot  insist  on  a 
right  to  apply  for  leave  to  traverse  the  Inquisition.  There 
is  no  Case  in  the  Sooks  wbere  such  a  Tcaverae  has 
been  allowed,  or  where  the  right  to  it  has.  been  dis* 
cuBsed.  The  ^bueiice  <>f  any  such  Case  afibids  a  strong 
imsuinptioo  against  the  right  cleimed  to  travene.    In 
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the  reign  of  William  and  Mary  there  are  Caser  in  which 

Lands  were  seized  by  the  Crown  near  this  very  spof^  and 

^porte  granted ;  and  part  of  the  Lands  now  in  question  were 

Lord  GwYDiK  •    J  •      c 

,        .  seized  m  1631. 

and  another.  ^ 

Supposing  they  have  a  right  to  traversci  they  must 
first  show  that  they  have  a  fair  ^onnd  of  Right  and 
Title  to  these  Lands.  In  the  Case  In  re  Sadler  (t),  a 
case  of  Escheat;  the  late  Vice-Chancellor  (k)  refused 
leave  to  traverse,  because  a  sufficient  Title  had  not  been 
shown ;  and  in  The  King  v.  Bishop  of  Worcester  (/),  it  is 
expressly  laid  down,  that  in  order  to  be  allowed  to  traverse, 
a  Title  must  be  shown.  Have  then  these  Petitioners  shown 
a  Titleto  the  Lands  ?  Lord  Gwydir  does  not  venture,  jsither 
by  himself  or  his  Agent,  to  state  his  Title  to  the  Lands; 
he  only  says,  ''  they  'are  in  or  near  or  adjoining  to  and 
parcel  of  the  Manor ;''  but  he  does  not  say  that  they  are 
parcel  of  the  Manor ;  he  only  says,  ''  that  he  is  Lord 
of  the  Manor  of  Salt/teei-cum-Skidbroke ;"  but  he  does 
not  say  thitt  these  Lands  have  ever  been  enjoyed  as 
part  of  the  Manor,  or  that  be  is  entitled  to  this  Waste 
Land ;  he  says  he  has  Title  to  the  Lands  ''  by  Grant, 
or  by  virtue  of  a  Royal  Prescription,  or  otherwise 
lawfully  or  equitably  possessed  of  or  well  entitled  to 

*  the  Freehold  and  Inheritance  of  and  in  the  Soil  of  alt 
the  said  unembanked  Marsh  Lands,  &c."  His  Lord- 
ship's Affidavit  is  followed  by  that  of  a  professional  Gen- 
tleman, Mr.  Paddison,  who  has  examined  the  Title  Deeds, 

.  Papers  and  Documents  belonging  to  William  Scrope,  Esq. 
and  now  in  his  possession,  and  has  examined  all  Lord 
Gwydir'^  Title  Deeds;  and  what  does  he  say?   <'  that 

(0  Ante,  1  Vol.  p.  581.  {I)  Vaughan,  62. 

(A)  Sir  Thonuu  Phtmer: 


X 
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Lord  Gwydir  is  entitled  to  these  Lands  by  Grant,  or  1819. 

Prescription,  or  otherwise/'    If  there  were  any  Royal     *      "^^        ' 
Grant  it  wonld  have  been  produced,  it  must  have  been        Z^^!"^^ 
among  the  Title  Deeds ;  if  the  Right  were  by  Prescription,     ^^  another 
be  would  state  the  particulars ;  instead  of  that,  he  only 
says,  that  some  way  or  other,  (for  that  is  the  effect  of 
his  Affidavit,)  the  Persons  are  entitled,  but  he  cannot 
tell  how.    Is  that  sufficient?  He  is  bound  to  set  out  his 
Title.    If  he  has  any  Grant  he  should  show  it ;  if  h,e 
claims  by  Prescription  he  should  show  Usage.    It  is 
•  said  a  Title  is  shown  of  more  than  sixty  years  Possession, 
but  where  is  that  shown?  There  is  nothing  of  the 
kind. 

The  Jury  find,  that  ^'  the  Lands  have  hitherto  been 
ana  still  are  unoccupied,  but  the  Herbage  thereof  hath 
been  from  time  to  time  eaten  and  consumed  by  the  Cat- 
tle and  Sheep  belonging  to  the  Tenants  or  Occupiers  of 
Land  situate  within  the  said  Sea  Bank  or  Sea  Wall,  in 
the  said  Town  or  Parish  or  Lordship  of  North  Somer- 
cotes,**  But  that  iact  is  in  its  nature  equivocal  and 
loose,  particularly  as  to  Property  in  this  situation.  This 
is  not  such  an  exhibition  of  Title  as  is  sufficient  to  in- 
duce the  Court  to  allow  a  Traverse. 

They  set  up  a  Claim  as  if  there  were  a  primd  facie 
Title  in.  them  from  the  Crown,  but  they  must  show  some 
-stronger  Title ;  if  they  had  shown  a  prescriptive  Pos- 
sessioii  for  thirty  or  forty  years,  the  Case  would  have 
been  d^erent,  but  they  do  not  venture  to  state  what 
their  Title  is,  or  in  what  particular  manner  it  originated ; 
they  ^y  they  are  entitled  either  in  this  way  or  in  that, 
but  they  state  nothing  which  can  be  tried  or  traversed. 
They  should  show  such  a  Title  as  to  be  able  to  put  it  on 
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g  Recordy  and  such  as  the  Crowu  might  cl^mur  to  or 

*^ ^ '    traverse. 

MxparU 

I/ird  GwYDjH       The  Inquisition  is  either  good  or  bad;  if  good,  they 

ana  aootber.     j^^^^  ^^  n^X  to  traverse ;  if  bad,  they  cannot  be  injured 

by.  it.    If  the  Crown  seizes  under  the  Inquisitioa,  they 

have  a  remedy  by  Action  of  Tre8pas3  or  Ejectqieat 

against  the  Person  taking  Possession.    The  Inquisition 

showed  a  prim&facieHiHe  in  the  Crown,  ajid  put  it  upoa 

tbeiA  to  show  they  had  a  Title,  which  entitled  them  tp 

traverse.  The  Evidence  contained  in  the  Affidavits  dojes 

not  show  a  Title ;  and  according  to  Sgdler^s  Case  (m)^^ 

and  the  Case  in  Vaughan,  they  must  show  a  Title  befora 

they  can  ask  the  indulgence  of  the  Court  for  leave  to 

traverse.    If  by  Law  they  cau  traver9e  in  such  a  Ca^  as 

this,  they  have  not  shown  a  Title  sufficient  ta  indfce 

'  the  Court  to  allow  them  to  traverse. 

Mr.  BeU,  in  reply :—  , 

The  Counsel  for  the  Crown  have  arguedj^  that  the 
finding  of  the  Jury  is  a  good  finding ;  that  this  is  a^  Case 
in- which  a  Traverse  is  not  allowed;  and  that  we  havQ 
shown  no  Right  to  the^e  Lands. 

With  respect  to  the  finding  of  the  Jury 

Tha  VicxoChan CBLLOR  i-^ 
Whether  this  be  a  good  finding  is  a  me/re  question  of 
Law,  and  on  the  Thiverse  that  question  would  be  tried. 
Whatever  may  be  my  Opinion,  it  is  not  for  me  to 
decide  whether  there  is,  or  not,  any  finding  which  is 
traversable.  If  the  Party  is  entitled  to  traverse  I  shall 
leate  him  ta  take  his  own  course  in  a  Court  of  Law. 

(m)  Af^t,  1  Vii.  p«Jm9i. 
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Mr.  Beli,  coatiaaed :-«-  ^3lp, 
In  your  ffMoKs  Tiew  of  the  subject,  it  does  not  appear 

neceessry  to  aaj  any  thing  more  with  respect  ^  ^  r  .^  /^^ 

'  findiag  of  the  Jury.  ^^  J^J^^^^ 

Wkh  respect  to  the  right  of  Trayers<^  it  appears  hom 
ComyM^s  Digmtin),  that  the  8th  Hen.  6,  c,  16,  extends  to 
idl  Persons  aggrieved  by  Inquests^  and  not  merely  to 
Caees  of  Escheat  The  Statutes  show,  that  it  was  the  in- 
tention of  the  Legisktove  that  there  should  be  a  Trayerse 
in  every  Case,  whether  of  Escheat,  or  otherwise,  where 
a  Party  was  deprived  of  his  right  They  ask  us  to 
produce  any  Case  like  the  present,  in  which  a  Traverse 
was  dlowed.  We  may  ask  in  return,  whether,  with  all 
.  the  information  the  Crown  possesses,  they  can  produce 
any  Case  like  the  present,  in  which  a  Traverse  has  been 
refused?  It  is  for  the  other  side  to  show  we  have  no 
right  to  traverse.  It  is  said  that  the  Language  of  the 
ad  8c  3d  Ed.  6,  c.  8,  allows  a  IVaverse  in  a  particular 
Case  only,  and  that  it  would  have  been  unnecessary  i( 
before  that  Statute,  a  Traverse  might  have  been  obtained 
in  all  cases.  The  reason  of  passing  that  Statute  is 
stated  in  Cpmyns't  Digest,  and  it  appears  to  have  ori- 
ginated from  a  doubt,  whether  the  former  Statutes^  which 
gave  a  Traverse,  applied  where  there  wes  a  dou)l>le  fiod^ 
ing  on  Record,  and  by  that  Statute  a  pcmer  of  double 
tiuversing  was  given  in  such  Case.  Siam^oird  (o),  after 
observing  on  the  Stat,  of  Hen.  8,  says,  ^' And,  therefor^, 
in  all  cases  where  the  King  is  entitled  by  Office,  the 
Party  grieved  may  traverse  the  point  by  which  the  King 
is  entitled ;  as  if  an  Office  finds  a  Tennse  in  capiU^  the 

(s)  Com.  Dig.  Preiog.  83,        (0)  DePwr.fis^&c.  qneted 
84.  Com.  Dig- 
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1819.  Tenantmay  traverse  the  finding :"  and  in  another  place(p) 

'  "^  '  he  says,  *'  In  all  Cases  before  the  Escheator,  the  Party 
^C^^^^  should  have  his  Traverse,-  and  also  in  all  Cases  by  Office 
and  another  ^^^^d-  Th®  ^^^^  Statute  allows  the  traversing  to  all 
Offices  found  before  the  Escheator,  as  well  as  to  that 
before  the  Commissioners."  Comyns  adopts  this  doc- 
trine in  his  Digest ;  and  his  authority,  particularly  on 
these  subjects,  as  Lord  Chief  Baron  of  the  Exchequer, 
is  very  high.  It  is  for  the  other  side  to  show  what 
Commissioners,  and  what  Commissions,  were  meant  by 
the  Statute,  and  to  distinguish  this  Case  out  of  the  fair 
grammatical  import  of  the  words  of  the  Acts. 

Then  have  we  made  out  such  a  Title  as  is  sufficient 
to  entitle  us  to  permission  to  traverse  ?  I  admit  we 
must  make  out  a  Title,  as  was  held  in  Ex  parte  Web^ 
iter  (y),  and  in  jfer  parte  Sadler  (r). 

It  does  not  appear  by  the  finding  of  the  Jury  whe- 
ther tliis  was  a  tract  of  Land  suddenly  left  by  the  Sea, 
or  by  gradual  alluvion.  In  the  former  case  it  belongs 
to  the  Crown,  in  the  latter  to  the  Subject  whose  Land 
adjoins.  The  Jury  tell  us,  it  was  formerly  covered  with 
the  Sea,  but  they  say  it  has  for  several  years  past  been 
left  by  the  Sea,  and  is  not  covered  with  Water  except 
at  high  Tides ;  the  finding,  therefore,  leaves  if  uncer<- 
tain  to  whom  the  Land  belongs.  Supposing  the  Land 
to  have  been  suddenly  left  by  the  Sea,  the  Subject  may 
nevertheless  have  become  entitled  by  Grant,  or  by  Pre- 
scription which  supposes  a  Grant.  They  object  that 
we  do  not  positively  state  how  our  Right  arises ;  but 

(p)  De  Pr«r.  62.  (r)  AntCy  Vol.  i.  581. 

\q)  6  Ves.  809. 
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the  Petitioners  state  a  PoBsession  as  Lords  of  the  Manor,  1819. 

and  their  belief  as  to  a  Title  by  Grant,  or  Prescription,  *  v— ' 
or  otherwise.  According  to  Lord  Hale  and  Lord  EmpaHe 
Coke($),  when  the  Lord  of  the  Manor  is  entitled  ^  ^  ^k 
Wrecks,  he  has  a  right  also  to  the  Soil.  The  right  of 
Wreck  has  been  tried  by  one  of  the  Petitioners,  Mr. 
Scrope,  it  having  been  claimed  as  a  Droit  of  the  Adm- 
raltjf,  and  it  was  held  that  he  was  entitled  to  the  Soil, 
and  by  consequence  to  the  Wreck.  That  Case  ap- 
plied only  to  Mr.  Scrapers  Lands,  but  it  establishes  the 
fact,  that  in  the  adjoining  Manor  the  Tenants  had  con- 
stantly exercised  Commonable  Rights.  Whenever  Te- 
nants of  a  Manor  exercise  a  Right  of  Common,  it  forms 
primA  facie  Evidence  that  the  Right  to  the  Soil  is  in  the 
Lord  of  the  Manor.  Evidence  of  Right  may  appear 
by  carrying  away  Sea  Weed,  or  by  digging  or  taking 
away  the  Soil.  If  no  such  Evidence  is  here  adduced, 
it  probably  is  because  there  is  no  Sea  Weed,  and  the 
Soil  cannot  be  used  as  it  is  in  some  other  parts  of  Eng- 
land. We  prove  that  it  has  been  constantly  depastured 
by  Cattle  of  Tenants  of  the  Manor.  In  questions  of 
Boundary,  it  has  always  been  considered  as  sufficient 
to  show,  by  the  depasturing  of  Cattle  for  a  series  of 
years,  that  it  belongs  to  the  Lord  of  the  Manor.  %Upon 
the  whole,  we  contend  that  the  Petitioners  have  suffi- 
ciently shown  such  a  Title  as  entitles  them  to  permisp 
■ion  to  traverse. 

The  Vice  Chancellob  : — 

This  is  a  Case  in  which  the  Crown  has  thought  fit  to 
direct  a  Commission  to  certain  Gentlemen  named,  to 
inquire,  with  the  assistance  of  a  Jury,  whether  certain 

(«)  Sir  Henry  OmttaMu  Case,  5  Rep.  106  b. 
Vol.  IV.  Y 
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i8^d^    ^     Lands  adjoining  or  near  to  certain  Parishes  in  lin- 
eoimhire,  were  in  times  past  covered  with  the  Sea, 

Lord  Gwtdir  *^^  ^^  ^^^  ^y  ^^  ^®*  ^^^  *^^  not  covered  with 
and  aoother.  Water ;  and  whether  they  belong  to,  and  have  been  un- 
justly subtracted  from,  the  Crown?  The  Commissioners 
have  returned  an  Inquisition,  by  which  it  appears  that 
the  Jury  have  found  certain  !Pacts  ;  and  Lord  GioySr 
objects,  tnat  he  is  prejudiced  by  such  finding ;  and  that 
the  Inquisition  and  Return  ought  therefore  to  be  quashed, 
or  that  he  ought  to  be  permitted  to  try  the  truth  of  these 
Facts  by  Traverse.  I  have  already  stated,  that  an  In- 
quisition cannot  be  quashed  upon  the  application  of  ^ 
Subject.  The  first  Question  is,  Whether  there  be  any 
right  in  the  Subject  to  traverse  an  Inquisition  6f  thii 
nature;  and  it  is  argued  for  the  Crown  upon  the  Statutde 
stated,  that  the  right  of  the  Subject  to  traverse  is  con- 
fined to  Cases  in  which  the  Crown  claims  lhx>perty  by 
reason  of  the  incidents  of  Tenure.  Upon  consideration 
of  the  several  Statutes  referred  to,  they  appear  to  me 
rather  to  be  made  to  regulate  the  exercise  of  an  acknow^ 
ledged  right,  than  to  create  that  right;  and  it  is  to  be 
inferred,  firom  the  language  of  some  of  the  Statutes,  that 
the  right  of  the  Subject  to  traverse  was  then  admitted 
in  every  Case  in  which  Property  was  found  in  the 
Crowfi  by  Inquisition,  and  not  merely  in  Cases  arising 
out  of  Tenure. 

The  Vice-chancellor  then  proceeded  to  read  and  com- 
ment upon  the  several  Statutes,-««Dd  continued.^— - 

My  Opinion  therefore  is,  that  there  is  a  general  Jight 
in  the  Subject  to  traverse  every  Inquisition  by  which 
Property  is  found  to  be  in  the  Crown;  and,  conae«> 
quently,  a  right  to  traverse  an  Inquisition  of  the  nature 
in  question^. 
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The  next  oonttderation  is.  Whether  Lord  Gvnfdir  has  ^g^A 

mftde  out  a  Case  vMek  authorizes  the  Cbnrt  to  permit  '"  ^  ' 
his  Tmyerse?  In  other  words,  whether  Lord  Guydir  Es  parte 
has  made  out  a /«W/aciVf  Case  of  Title.  LoidGicyAV  I-«^<^^^»"» 
affirms  by  his  AflBdavit,  that  the  Lands  in  question  are 
parcel  of  the  Manor;  and  it  is  in  Evidence  that  the 
Tenants  of  the  Manor  have  for  a  great  length  of  time 
enjoyed  Rights  idf  Common  upon  the  Lands.  This  is 
not  only  a  primA  fade  Title,  but  it  is  a  IHle  which 
is  not  eacpressly  negatived  even  by  the  finding  of  the 
Jury.  The  Jury  have  found,  '^  That  the  Land  in 
question  was  in  times  past  covered  with  the  Water  of 
die  Sea,  and  isnow,and  faasJbeen  for  several  years  plMSt, 
by  tiie  Sea  left,  and  not  covered  with  Water,  except 
at  high  Tides,  when  the  Sea  doth  flow  to  the  said  Sea 
Wall  or  Sea  Bank ;  and  which  Land,  from  the  time  of 
such  dereliction,  hitherto  hath  been  and  still  is  unoocu- 
piedy  but  the  Herimge  thereof  hath  been  from  time  to 
titte  eaten  and  consumed  by  the  Cattle  and  Sheep 
belonging  to  the  different  Tenants  or  Occupiers  of  Land 
situate  within  the  said  Sea  Bank  or  Sea  Wall  in  the 
said  Town,  Parish  or  Lordship  of  NoriH  Soniercoiei" 
It  is  not  absolutely  inconsistent  with  this  £»diiig^  that 
^e  Land  in  question  might  formerly  have  been  vrithin 
the  ordinary  high  and  low-water-mark,  and  that  IhoB^ 
under  whom  Lord  Gwydir  claims  might  have  ac- 
quired a  Title  by  Grant  from  the  Crown.  It  is  consistent 
with  this  finding,  that  this  Land  inig^t  have  been  re- 
covered from  tbe  Sea  by  gntdual  aluvion,  and  thus  haVe 
beboitte  pitft  of  the  Manor ;  for  the  Crown  Jias  Title 
Mfy  wbeti  new  Land  is  recovesed  by  liie  sudden  dere- 
liction of  the  Sea. 

For  the  reasons  which  I  have  already  stated,  I  shall 
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1819.  gi^e  1^0  Opinion  whether  the  finding  of  the  Jury  amounts 

''^       *        '     to  Title  in  the  Crown.    Those  who  advise  Lord  Gvydir 

Ex  parte       jjj  ^^  proceeding  by  Traverse,  which  I  now  declare 

,        .  that  he  is  at  liberty  to  take,  if  he  thinks  proper,  will 

determine  for  him  what  is  the  Fact  which  he  has  to 

try  at  Law. 

The  Vice-chancellor  then  added  : — 

Although  I  have  thus  expressed  my  Opinion  upon 
this  Petition,  yet,  considering  the  importance  of  the 
general  principle,  which  I  deduce  from  the  Statutes 
referred  to,  and  the  number  and  extent  of  those 
Statutes,  I  shall  be  quite  ready  to  hear  a  second  Argu* 
ment  upon  this  subject,  if  it  be  desired  on  the  part  of 
the  Crown. 

Solidtor-General: — 

I  do  not  think  that  it  is  necessary,  after  what  your 
Honor  has  stated,  to  trouble  you  with  the  Case  of  the 
other  Petitioner,  Mr.  Scrope. 

The  Vice-Chancellor  :.— 

The  Case  of  the  other  Petitioner  will  afford  you  the 
opportunity  of  reconsidering  the  effect  of  those  ancient 
Statutes. 

Solicitor-General : — 

We  are  glad  that  your  Honor  has  gone  so  fully 
into  the  subject  as  to  do  away  that  necessity.  Mr. 
Scrope'B  Case,  in  respect  of  the  circumstance  of  the 
Wreck,  is,  indeed,  a  stronger  Case  for  him  than  Lord 
Gtoydir^B. 

Permission  to  traverse  allowed. 
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37th,  30th  Julv, 
WATHEN  V.  SMITH;  ad  August 

CmauMt  hf 

X  WATHEIi,  by  a  Coyenant  in  his  Marriage  SetUe-  ^^'^ 

*'  °  Marriage  to  pw 

menty  31  January  1801,  covenanted,  ''  for  himself,  bis  to  the  Wife 

Heirs,  &c.  that  in  case  the  intended  Marriage  should  1,000/.  nr 
take  effect,  and  Eliz.  Smith  (his  intended  Wife)  should  months  after  hit 
suryive  him,  his  Heirs,  8cc.  should,  within  six  calendar  ^^^^' 
months  next  after  his  Decease,  pay  or  «ause  to  be  paid     By  his  Will  he 
into  the  said  Eliz.  Smith,  her  Executors,  &c.  the  sum  gives  her  i.oool. 
of  1,000/.  steriing,  to  and  for  her  and  their  own  use  and  ^"^^^^"^^ . . 
benefit.'*     The  Marriage  took  place ;  and  J.  Wathen   .         -    nd 
died  1 7th  January  1 808 ;  and  by  his  Will  24th  May  1 805,  after  certain  spe- 
after  giving  a  Leasehold  Dwelling-house  to  his  Wife,  c^c  Legades, 
bequeathed  as  follows :  ''  I  also  give  and  bequeath  unto  directs  the  resi" 
my  said  dear  Wife  EHz.  Wathen  the  sum  of  1,000  /.  of  ^  rf^'  ^^^ 
lawful  Money  o(  Great  Britain,  to  be  paid  to  her  within  ^  P^r^<^ 
three  calendar  months  next  after  my  decease,  for  her  ^^^^  ^i  ^^ 
own  use  and  benefit."  And  the  Testator  also  bequeathed  ^i  j^^^  j)ehts  and 
to  his  Wife  all  his  China,  Books,  Pictures  and  House-  Legacies^  and  to 
]|old  Goods  of  every  sort  and  kind  whatever,  and  all  poy  the  Interest 
his  stock  of  Wines  and  other  Liquors  in  his  Dwelling-  ^  ^^^  residue 
house  at  his  death;  and  also  his  Carriages,  Horses  and  ^^.y^     ^*^rL 
Harness;    and  also  his  Watches,  Diamonds,  flings,  ggcondMar- 
Trinkets,  Wearing  Apparel,  and  all  her  ParaphemaUa.  ^iag^^  ^j^  ^ 
And  after  giving  certain  specific  pecuniary  Legacies,  LMtation  aoer 
^  gave,  devised  and  bequeathed  all  his  freehold  Mes-  on  her  Death  or 
Buages,  Farms,  Lands,  Tenements  and  Hereditaments  •■'^''''^ST- 
whatsoever  and  wheresoever,  and  also  all  the  rest  and      TheLegaey 
residue  and  remainder  of  his  leasehold  Estates  whatso*  ^^  to  be  a 
«ver  and  wheresoever,  with  their  Appurtenances,  unto  ^f^''^^^*^  V 
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Debts  and  Legaem  should  be  paid/*  aad  this  lool.  Bond 
being  then  a  Debt,  and  the  500  /.  being  a  Legacy,  it 
was  as  strong  as  if  he  had  decreed  thai  both  the  Bond 
and  Legacy  should  be  paid/'  In  the  present  Case^ 
there  is  a  direction  in  the  Will  to  conrert  the  Leasehold 
and  the  residue  of  the  personal  Estate  into  a  Fund, 
which  is  to  be  applied  in  payment  of  Debts  and  Lega- 
cies ;  without  that  direction  the  Legacy  would  certainly 
have  been  construed  a  satisfaction  of  the  Debt,  but 
containing  that  direction  it  falls  within  the  distinction 
in  Chauncey*s  Case.  In  Richardson  v.  Greese(b),  the 
decision  in  Chauncey'a  Case  was  followed  by  Lord 
Hardtoicke;  and  in  Field  v.  Mosten(c),  the  same  Rule 
prevailed.  It  is  too  late  to  consider  whether  those 
Decisions  be  right  or  wrong,  or  to  speculate  on  the  actual 
intent.  In  Garthshore  v.  Chalie{d),  there  was  a  Co- 
venant  by  the  Husband  on  his  Marriage  to  convey  a 
certain  proportion,  in  particular  events,  of  such  real  and 
personal  Estate  as  he  should  have  at  his  decease,  as  a 
provision  for  bis  Wife  and  Family,  and  the  Wife  was  held 
to  be  precluded  from  claiming  under  the  Covenant,  and 
also  a  Share,  in  consequence  of  the  Intestacy  of  her  Hus- 
band ;  but  that  Case  does  not  apply  to  the  present;  it 
proceeded  upon  the  clear  intention  of  the  Parties  in  the 
Marriage  Contract.  In  Haynes  v.  3ftca'  (e),  a  Bond  waa 
given  upon  Marriage  to  secure  300/.  (the  Wife's  For- 
tune,) payable  to  her  within  one  month  after  the  death, 
of  the  Husband.  By  his  Will  he  gave  her  500  /.  pay- 
able six  months  after  his  death,  together  with  other 
Legacies,  and  it  was  held  not  to  be  a  Satisfaction  of  the 


(6)  3  Atk.  65. 
(c)  3  Dick,  543. 


(d)  to  Ves.  1. 

(e)  iBrcCC.  isg. 
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Wathxit 

9. 


Bond.  That  Case  was  followed  in  Devae  v.  Poniet{f)^  1819. 

and  is  recognized  by  Lord  EUon  in  Garththore  y.  Char 

^  (g)f  and,  by  the  Matter  of  the  Solk,  in  GoUmid 

Y.  GoUnmd  (A).    In  this  Case,  therefore,  according  to        Sm its. 

the  Authorities,  the  Legacy  cannot  be  considered  as  a 

Satisfiuition  of  the  Covenant ;  and  the  Exception  to 

the  Mastet^s  Report  is  well  founded. 

Mr.  Home,  Mr.  6.  Wihm  and  Mr.  Trollope, 
Mr.  Treshve  and  Mr.  Abereromby,  amtra : — 
It  is  a  general  Rule,  that  where  a  Testator  is  in* 
debted,  and  he  gives  a  Legacy  greater  than  the  Debt, 
it  is  a  satisfaction  of  the  Debt. .  The  Legacy  must  be 
considered  in  this  Case  as  a  satisfaction,  or  rather,  as  a 
performance  of  the  Covenant.  It  is  improperly. con- 
sidered as  a  Debt ;  it  was  not  so ;  the  Testator  was  not 
a  Debtor — ^he  only  by  the  Covenapt  gave  a  demand 
upon  his  Assets.  By  his  Will  he  gives  precisely  the 
same  sum  he  had  covenanted  should  be  paid.  There  is 
nothing  in  the  Will  to  show  an  Intention  either  way, 
except  that  the  Legacy  is  directed  to  be  paid  within 
three  months,  and  the  Money  covenanted  to  be  paid 
was  payable  only  six  months  after  his  decease ;  but 
tliat  variation  was  probably  intended  as  an  advantage 
to  his  Wife.  The  Charge  of  the  Debts  on  the  real  and 
personal  Estate  has  no  effect  in  this  Case,  for  what  was 
payable  upon  the  Covenant  was  not  a  Debt;  no  Disbt 
could  arise  until  six  months  after  the  Testator's  Death, 

(/)i  Cox  188;  S.  C  in  yoa;taeGarth8horeo.Chalie, 

Mr.  Finch's  Note  to  Preos-  10  Ves.  9. 
dents  in  Chsncery,  p.  240.         (g)  10  Ves.  i. 
That  Note  is  supposed  to  have        (A)  1   Swanst.  sii;  S.  C. 

been  corrected  bj  Lord  Ken^  1  Wils.  C.  C.  140. 
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1819.  wheii  the  MooBff  was  ptgi»Ue  under  the  CoYenant  If 
'       ^     there  was  no  Debt,  there  could  be  na  lotention  to  pay 

Wathbk       ^  Debt;   and  the  Case^  cited<  have  90  appliQi^A. 

taini  '*'  These,"  says  the  Ma$t^  of  the  Mtdls,.  in  Goldmid  y. 
GoUsmid  {%),  <'.aie  not  Cases  of  an  ordinary  Debt; 
during  the  life  of  the  Husband  there  is  na  fakeach  ol 
the  Covenant,  no  Debt;  the  Covoiant  is,  to  pay  after 
the  Death/'  Chdunc^^B  Case,  and  Richardson  y.  Greese 
lire  distinguishable :  the  Debt  due  in  ^se  .Cases  was 
for  Wi^es ;  tl\e  Legacy  in  the  former  Case  was  given 
for  long  and  fiuthful  Services;  in  the  latter,  with  ex- 
pwssioBS,  showing,  that  Bounty  was  intended*  The 
Legacies  in  those  Cases,  it  was  iwry  clear,  could 
not  be  considered  as  a  Satisfaction  of  the  Debt  for 
Wi^es.(ib).  field  v.  Ifocten,  is  a  short  Note,  and  thf 
IRiU  is  not  slated.  There  the  Intention  was  thought 
clear  that  a  Satisftu^tion  was  not  intended.  A  Share, 
under  an  Intestacy,  exceeding  the  Amount  of  a  8u|n 
ecvenaated  to  be  paid  three  Months  after  the  Intes- 
tate's Death,  has  been  held  to  be  a  Satisfitction  of  the 
Covenant  {t).  The  Authorities  on.  the  Subject  are  all 
considered  in  Garihshore  r*  &alieini).  There  does  not 
^peav  any  reason  why  a  Legacy  should,  so  fio:  as 
regards  Sati^aetion  or  Perfoman^e  of  a  Covenant^ 
operate  lUfferently  from  a  Sum  taken  under  an  In** 
testacy,  or  a  qwui  Intestacy,  in  Hayne$  v.  Mico^)^ 
and'  Det)e$^  v.  Pmu^{o\  the  Sum  was  covwanted  to 

(1)  1  Swanst  211;    S.  C.  (Q  Goldimid  0.  Goldtmid, 

1  Wib.  C.  C.  140.  1  Swanst.  sii ;  S.  C.  1  Wils. 

(*)  In  Richardson  v.  Greese,  C;  C.  140. 

Lord  Harduncke  said,  that  Le-  («)  lO  Ves.  i. 

gl^de^  ^ven  to  ServanU  had  (s)  1  Bro.  C.  C.  lag. 

never  been  adjudged  to  ^  in  (0)  Precedents  in  Ghaoeeiy, 

Satiafaction  of  Debts  diie  to  p.  240,  in  Noteto  Mr.FindPs 

Edition. 
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be  paid  at  aa  eariier  penod  fliaa  tke  hbgMy  givea  1819, 

was  to  be  paid,  and  therefore  l^ld  not  to  be  a  Satifr* 

ftctioD,  beoaiuie  injuriotu  in  thai  respect;  but  beDs  tha  ^"^ 

Payment  is  accelemt^,  which  is  an  Adr^ntage  to  the        8i%iffif • 

Covenantee. 

The  Vicb-Chancellob  :— 

This  Case  is  in  some  respects  new^  and  I  shall  re- 
serve my  final  Opinion  until  I  have  looked  at  the  Au- 
thorities which  have  l\eea  cited*  According  tq  xaj 
preient  {mpvessiOD,  this  L^acy  is  a  perfofmance  of  the 
Qpvemnt.  Undoulftedly  1)\faft  ace  Cases  of  lutention; 
but  th($  iji^ntion  to  pArfom^  tfae  Coy^aiU^  i^  to  be  pre- 
%xma»i,  unless  there  bte  spcipi^l  ^r^im^stan^if^  to  repel 
liM  presuQiptioi^  I^  a^wi^^  Case,  it  was  held, 
^i  the  directiion  in  the  Will,  diat  ^e  Tp^ti^tofs  just 
Debts  should  be  paid,  lepelle^  tbe,  presumptim  that 
%  Legacy  to  the  Creditor  was  intended  as  a  satisliu^tion 
of  the  Debt.  I  think  CAouno^s  Case  does  not  apply 
here;  wd  tb^t  t^is  Provision  for  tibe  W«f^  bytlk^e^l^ 
tlemeot  isi  not  1^  Debt  w&tihin  this  s«i»se  in  which  the 
Testator  mwt  be  underBtoo4  to  uiio  tb^  word  ^^  Qobts  " 
inhisWiU 

On  this  Day,  the  Vtce^Chancettor  said,  he  continue^  and  Aw^ 
of  the  Opinion  he  had  before  expressed,  that  the 
legacy  was  a  Satisfaction  of  the  Covenant,  and  that  it 
could  not  be  considered  to  be  within  the  intention  of 
Ae  Testator,  when  he  made  a  Provision  by  his  Will  for 
the  payment  of  Debts.  He  observed  also,  that  the 
Decision  in  J^ynei  v.  MicQ.  had  been  question^';  md 
referred  to  Lord  EUbn^s  Observntions  on  that  Oue  in 
Garthshon  v.  Chalie;  but  that  if  Haynes  v.  MiC6  were 
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i8ig.  to  be  considered  as  an  Authority,  the  Legacy  there  was^ 

-     -  made  payablje  at  a  more  distant  period  than  the  Pro- 

Wathev  vision  under  the  Settlement  Bond;  whereas  here  the 

sJrra.  Legacy  was  payable  at  an  earUer  period. 

Exception  over-ruled. 


Between  JAMES  KBANE,and  THOMAS  D0WLIN6, 

RICHARD    DOWLING,    JAMES    DOWLINO, 

MARY   ANN    DOWLING,  and    CATHARINE 

P  d  A/C    /^     DOWLING,  Infants,  by  the  said  Jixnm  Keane  their 

^  ^/  *  Grandfather  and  next  Friend,  on  behalf  of  them«> 

^^/ «  ^  •  ,    selves  and  the  several  other  Legatees  and  Creditors 

otPairick  Keane,  Gentleman,  deceased,  who  shall 

come  in  and  contribute  to  the  Expenses  of  this 

Suit Plaintiflfe; 

And, 

WILLIAM  TIERNEY  ROBARTS,  JOHN  MEADE 

THOMAS  and  EDMUND  FENNELL,  ROBERT 

HEDGES  MANSELL,   JOHN  TAUNTON  and 

19th,  flSth,  and        THOMAS  KEANE,  and  JOHN  DE  LORD,  when 

sgthJune.  within,  8ic.      .....    Defendants. 

A^lS^fE^  Th  E  Bill  stated  the  WiU  of  Patnck  Keane,  deceased, 
ecMiort^  and  on-  1^^  ^^  Brt^,  in  the  County  of  Limerick,  bearing  date 
tkorixed  by  tkem  the  1st  May  1815,  whereby  he  gave  to  the  Defendants 
to  receive  eertaim  Thonuu  and  Fennell,  of  the  City  of  Limerick,  Merchants, 

Juet$,remiHing  as  Trustees  of  his  Will,  the  sum  of  35,666 /.of  lawful 
the  Ammmt  to 

the  Eteeuiors  in  tie  omarse  of  thar  duty  as  J  genii,  and  afterwardi  appfying  tie 
AuetMfWktnrecevoed,  in  payment  of  the  Jmoimt  rf  such  Remittancei,  are  not 
reeponsUde  in  reepect  of  a  misappUcation  by  the  Executors;  they  not  being 
privy  to  any  vUention  of  such  mistf>]dicatum. 
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Money  of  Great  Britain,  together  with  all  such  other. 
Estates  and  Property  as  he  might  die  seiaed  or  pos- 
sessed of|  in  Trust,  to  invest  the  same  in  the  Funds, 
or  on  Real  or  Oovemment  Securities,  as  they  should 
think  fit,  and  pay  the  Interest  and  Proceeds  as  fol- 
lows : — ^To  his  Father,  the  Plaintiff  Jaines  Keane,  during 
his  Life,  the  sum  of  500  /.  sterling  a  year,  payable  as 
therein  mentioned ;  and  after  his  decease,  to  pay  the 
said  sum  of  500/.  sterling  a  year  unto  his  Nephews, 
the  Children  of  his  Sister  Honora  DawUng,  namely, 
the  Plaintifis  Ihmuis  Dowling,  Richard  DowUngf  and 
Jiomes  Dowling,  to  be  equally  divided  between  them^ 
payable,  and  with  such  provisions  as  to  Survivorship,  as^  o.  .  ^ 
therein  mentioned : — ^To  his  Sister  Honora  Dowling,  foT^  '  ^  *  "" 

and  during  her  life,  the  sum  of  aoo  /•  sterling  a  year ;  ^  ^  '^"^ 

and  after  her  death,  the  same  to  be  paid  to  her  ChUdien 
before-mentioned,  viz.  Richard  and  Thomas  Dowling, 
to  be  equally  divided  between  them,  in  like  manner  as 
the  500  /.  before  given  afl»r  his  Father's  death : — ^To  his 
two  Step-sisters  Arnie  Keane,  and  Catharine  Keane,  the 
sum  of  1,500/.  each,  to  be  paid  on  their  Marriage  with 
the  consent  of  his  Trostees,  and  until  their  Marriage 
to  be  paid  each  of  them,  the  Interest  of  the  1,500/. ; 
and  the  Principal,  after  the  death  of  each  unmarried, 
to  his  Nephews,  two  of  the  Plaintifis,  the  Sons  of  his 
Sister  Honora  Dowling: — ^To  his  Step4>rother  Matthew  .  -^v 

Keane,  the  sum  of  3,000  /.  sterling,  to  be  paid  to  him  by  :.- « 

his  Trustees  and  Executors  immediately  afi»r  his  de- 
cease:— To  James  Keane,  the  sum  of  4,000/. ;  and  to  his 
Step-brother  I%oma8  Keane,  the  sum  of  3,000  /.  sterling, 
to  be  paid  to  them  also  immediately  afl»r  his  deceaise :— -i 
The  sum  of  1,500  /.;  sterling  to  be  paid  and  applied  by^ 
his  Trustees  and  Executors  immediately  after  his  de- 
cease for  the  following  purposes;  that  is  to  say,  to 
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JoJin  Keane,  of,  ftc.  tlie  sum  of  god/*  «teriiiig ;  the  wM 
of  500/.  sterling  tb  mid  for  rfuch  Cawritd^le  Uses  «Btf 
Piirpoaes  dft  tfiey  nugbt  think  proper ;  And  ait  tb  the 
Residue  of  his  Estate  aiid  Propertjr,  he  devised  and 
b^ueethed  the  feahie  ilnto  faib  Nephew,  the  Plaihtfff 
Bichard  D&wUng^  eMest  Softi  of  his  Sistei:  SRmiJira  Dom- 
lingf  as  his  sole  Residniay  Le^;a)tee  andui^inted  the 
Defendants,  Thomas  and  FenKflrf/,  Exectitors  of  his  WiH. 

The  Bill  forth^  stated,  that  thd  TestHtor  diM  on  dii 
8th  September  i»i5;  and  that  ihe  Defendants  2%mMi 
and  FemrnUprdybd  his  Will  in  the  Court  of  Hife  Ardi- 
bishop  of  Dublin,  and  aiso  in  the  PieibgatiVe  Cohit  of 
the  Archbtfthop  <yf  Cantirlmfy>^ThBt  a  Golnmission  of 
Baiduruptcj,  beaHng  date  3d  Jaxmafy  1817V  itoited 
afBinst  Thomai  and  Femtell,  imder  iAsdi  they'  were 
found  Bimfcropts,  and  the  Defcbdants  JMmi^ff,  TaioOm 
and  Keaae  were  chosen  Assignees: — ^Tfaat  the  Delebd^ 
«itiB  Thomd$  and  FemM  anployedilie  otiher  Defendants 
Hoftofti  and  De  Lord,  Merdmnts  and  Partnors,  a*  their 
Agents  to  cofleet  in  and  recdre  the  Assets  of  tiie 
TestiBtof,  wliich  vrete'mQreat  Brittdn,  frteo^  aodPor- 
tugti\  and  that  by  Tittae  of  a  Powto  of  AttMney  Aej 
possessed  themsdves  of  Assets  to  aconsiderable  Amoutat : 
-^That  before  and  at  the  time  when  the  Befendieuits 
IftssMtf  and  Fenndi  employed  the  Defendants  RoiinA 
and  De  Lord,  their  Agents,  io  cofleet  t}ie  Ttetator*4i 
Anets,  Aete  was  an  Account  subsisting  between  the  a  ; 
and  ikit  they  opened  another  and  a  sepnute  Accosoit 
wi4i  Dbftecu  hoAFemiiU  as  &»eutors  of  tte  Testator, 
m  wfaidi  Aey  at  first  gave  Credit  tb  the  Eiteeuiora  foY 
the  Assets  of  the  Tiratstor  posseasifd  by  iSitoi ;  but  that 
inr  the  beginning  of  tiieyear  t8r6,  Thcmas  and  FtmiM 
became  very  eitabanasM^  in  their  drcumstaaces,  woA 
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were  in  fact  insolvent,  «nd  being  conaiderably  indebted 
to  Robarts  and  De  Lord  on  their  primte  or  personal 
Account,  and  unable  to  pay  what  they  owed,  and 
RobarU  and  De  l^rd  being  ac(|uaint6d  with  their  Emr 
hanrassments  and  Insolvency,  they  determined  to  apply 
the  whole  of  the  Assetsof  the  Testator  which  they  were 
possessed  of  by  virtue  of  the  Powers  of  Attproey  given 
to  ihem  by  the  Executors,  to  the  liquidation  of  the 
Balance  due  to  them  fiom  Thonua  and  ¥mndi\  and 
accordingly,  in  the  beginning  of  the  year  181 6,  sold  out 
several  large  Sums  which  had  been  invested  -by  the 
Testator  in  Government  Securities,  andinstead  of  placing 
the  Monies  to  the  Credit  of  ThxmM  and  Fennell,  in  the 
Account  which  they  had  opened  with  them  as  such 
Executors,  they  carried  the  'same  to  their  Credit  in  their 
private  or  personal  Account,  and  they  about  the  same 
time  closed  the  Executorship  Account ;  and  there  being 
a  oonsideraUe  Balance  due  to  the  Executors  upon  the 
Executorship  Account,  they  carried  the  Balance  to  the 
Credit  of  Thomas  and  Femdl  in  their  private  or  personal 
Account: — ^Ttaat  when  Robtxrt^  and  De  Lord  sold  out 
the  Government  Securities  standing  in  the  Name  of 
the  Testator,  and  when  they  carried  the  Monies  pro- 
duced therebyi  aipd  also  the  Balance  due  oa  the  Ex- 
ecutorship Recount,  to  the  Credit  of  Thomas  wd  BomeU 
in  their  private  or  personal  Acoount,  they  had  Notice  of 
theTestatorts  Will,  and  of  the  Trusts  thereof,  and  that 
it  was  a  wilful  Fraud  upon  the  Plaintifis  and  others 
interested  i^  the  Assets  in  so  applying,  the  same,  and 
tlu^  they  ou^t  to  be  accountable  to  the  Plaintiffs  and 
oiher  Persons  interested  in  the  Assets  for  eveiy  part 
thereof  so  possessed  by  them,  and  api^ed  in  the^  lii|ui!i^ 
Ration  of  their  .private  or  personal  Demands  upon  the 
Executors^    The  Bill  then  charged,  that  Thomas  and 
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Fennett,  at  the  time  of  their  Bankraptcy,  possessed 
Assets  of  the  Testator,  in  Specie,  to  a  considerable 
Amounty  and  that  the  same  still  remains  in  their  pos- 
session,  or  have  been  possessed  by  their  Assignees: — 
Tliat  Robarts  and  De  Lord  never  remitted  the  Assets  to 
the  Executors ;  and  that  when  the  GoTemment  Securities 
were  sold  out,  J%(mas  and  Fennett  were  indebted  to 
Robarts  and  De  Lord,  on  their  personal,  or  private  Ac- 
count, in  a  Balance  of  25,000/.  and  upwards;  and  that 
they  repeatedly  appUed  for  payment  of  the  same,  but 
without  effect ;  and  that  yarious  Letters  passed  between 
them  with  respect  thereto ;  and  that  Robarts  and  De 
Lord  considerably  reduced  such  Balance,  by  placiqg 
the  Monies  produced  by  the  Sales  of  the  Sums  sold  out 
by  them  to  the  Credit  of  their  private  or  personal 
Account;  and  that  they  still  further  reduced  such 
Account,  by  carrying  the  Balance  due  to  the  Executors 
upon  the  Account  opened  with  them  in  respect  of  the 
Assets,  to  their  Credit  in  their  private  and  separate 
Account;  and  that  by  such  means  the  Balance  due  to 
Robarts  and  De  Lord,  by  Thomas  and  Fennett,  at  the 
time  of  their  Bankruptcy,  was  considerably  less  than 
it  would  otherwise  have  been ;  and  that  so  it  would 
appear  by  several  Accounts  furnished  by  Robarts  and 
jDe  Lord  to  Thomas  and  Fennett  before  they  became 
Bankrupts,  and  by  an  Account  by  them  furdished  to 
the  Assignees  since  the  Bankruptcy,  whereof  Robarts 
and  De  Lord  have  Copies  or  Duplicates  in  their  pos- 
session, entered  in  their  Books  of  Account: — That 
Robarts  and  De  Lord,  when  they  so  possessed  and  ap- 
plied such  Assets,  had  full  Notice  of  the  Trusts  of  the 
Will,  and  that  they  obtained  Probate  of  the  Will  in 
England,  and  paid  for  the  same  for  the  Executors,  and 
have  still  the  Probate  in  their  possession  or  power,  and 
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that  the- same  was  recited  in  the  Power  of  Attorney 
under  which  they  sold  out  the  Sums  invested  in 
Government  Securities,  standing  in  the  name  of  the 
Testator  in  the  Books  of  the  Bank : — That  if  directions 
were  given  by  the  Executors  to  place  the  Assets  to  the 
Credit  of  their  personal  and  private  Accounty.the  same 
were  fraudulent  as  against  the  Plaintlfis  and  the  several 
other  Persons  interested  in  the  Assets,  whose  Interest 
was  known  to  Robarts  and  DeLord;  and  that  it  was 
against  Equity  in  them  to  obey  such  directions: — 
That  De  Lord  is  out  of  the  Jurisdiction  of  the  Court ; 
and  that  the  Defendants  have  in  their  possession  divers 
Deeds,  Books,  &c.  relating  to  the  Matters  in  question, 
.  wfaich,  if  produced,  die  truth  of  the  Matters  would 
appear,  but  which  they  refuse  to  produce;*    - 

The  Prcytr  of  the  Bill  was,  That  a  Receiver  might 
.  be  appointed  of  the  Personal  Estate  of  said  Testator 
Patrick  Keane;  and  that  an  Account  might  be  taken, 
by  or  under  the  direction  of  this  Court,  of  the  Personal 
Estate  and  Effects  of  the  said  Testator  Patrick  Keane j 
and  of  every  part  thereof  possessed  by  said  Defendants, 
or  any  or  either  of  them,  or  by  any  Person  by  their  or 
either  of  their  order,  or  for  their  or  either  of  their  use, 
and  of  their  application  thereof,  and  of  the  Debts, 
Funeral  and  Testamentary  Expenses  and  Legacies  of 
the  said  Testator;  and  that  the  Defendants  Robarts  and 
De  I<or(2  might  be  compelled  to  replace  all  such  Sums, 
parts  of  the  said  Assets,  as  were  by  them  improperly 
sold. out  of  the  said  Government  Securities  of  Great 
Britain  aforesaid;  and  that. they  might  also  be  com- 
pelled to  pay  the  Amount  of  all  Interest  or  Dividends 
which  would  have  accrued  due  thereon,  if  the  same  had 
not  been  so  improperly  sold  out  as  aforesaid ;  and  that 
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i9ia  ^^7  xnight  b«  compdled  tp  pay  what  might  afterwanb 

^  appear  to  remain  due  by  them  in  respect  of  the  said 

^^^^        Assets;  and  that  the  Defendants  Thonuu  2aid  Femell 

otfaen,      niight  be  compelled  to  yield  up  such  part  of  the  said 

RoBAETB       AjBBeiB  BB  may  havo  remained  in  Specie  in  their  hands 

and  othem      ^^  ^^  ^®  ^^  ^®^'  ^4  Bankruptcy;  or  in  case  it 

should  appear  that  their  said  Assignees  had  possessed 

any  parts  or  part  thereof,  that  they  might  account  for 

and  yield  up  the  same ;  and  if  the  said  Bankrupts  have 

committed  any  Devmsiavit,  or  are  indebted  in  respect 

of  the  said  Asset8>  then  that  the  Amount  of  such 

Dievastavit  or  Debt  might  be  proved  under  the  said 

Commission;  and  that  the  Assets  of  the  said  Testator 

might  be  administered  under  the  Directions  of  this 

Court ;  and  that  all  proper  Directions  might  be  given 

for  effecting  the   purpose   aforesaid;    and  'that   the 

Plaintifis,  and  the  several  other  Legatees  and  Creditors 

of  the  said  Testator,  might  be  paid  Uieir  several  Debts 

and  Legacies  in  a  due  course  of  Administration;  and 

that  the  clear  Residue  of  the  Personal  Estate  of  the 

Testator  might  be  ascertained  and  secured  for  the  benefit 

of  the  Plaintiff  Richard  DowHng. 

The  Amwer  c^  Robartt  admitted  the  Wffl  of  Patrick 
Kiane  the  Testator,  and  his  death;  and  that  the  WiB 
was  proved ;  and  that  Honuu  and  P€me//became  Bank- 
rupts, as  stated  in  the  Will :  but  denied  that  Tkoma$ 
and  Fennell  employed  him  and  De  Lord  as  th^ir  Agents 
to  collect  and  receive  the  Assets,  or  that  they  executed 
.any  Power  of  Attorney  to  them  for  that  purpose;  but 
that  Thomas  and  Fetmdl  executed  to  the  Correspondent 
n  Paris f  and  to  Dt  Lord,  a  Power  of  Attomev,  enaUitig 
&em  to  receive  such  Sums  as  were  due  to  Thomas  and 
Fmnill  as  such  Executors ;  and,  in  consequence,  tucli 
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Correspondent  and  De  Lord  received  two  Sums  of 
Money  on  account  of  the  Testator's  Estate^  one^  the 
Proceeds  of  certain  Erench  Stock,  and  the  other  tiie 
amount  of  the  Proceeds  of  a  Debt  due  to  the  Testator ; 
— ^and  that  De  Lord  opened  a  Memorandum  in  their 
Book  of  Account,  called  the  Account  Current  Book, 
for  the  purpose  of  entering  the  receipts  of  the  Proceeds 
of  such  two  Sums  as  the  same  came  into  receipt  from 
their  Correspondent,  and  of  debiting  such  Account  with 
such  Sums  as  might  become  deUtable  thereto  befora 
the  net  Proceeds  could  be  ascertained ;  and  in  order  to 
ascertain  and  define  the  net  Proceeds  of  such  Remits 
stances,  and  for  the  purpose  of  caitying  such  net  Pro- 
ceeds, when  defined  and  ascertained,  to  the  Credit  of 
Thomas  and  FenneU  in  their  general  Account,  and  in 
which  the  whole  of  the  Account  and  Transactions  ez«> 
isting  between  the  Defendant  and  De  Lord,  and 
TJumas  and  FenneU,  had  been  entered ;  and  which  net 
I^roceeds,  when  so  defined  and  ascertained,  and  amount- 
ing to  the  sum  of  mG6L  ids.  were,  on  the  30th 
April  1816,  carried  to  the  Credit  of  the  said  Account: 
— Hhzi  the  Letter  of  Attorney  is  retained  by  the  Oo- 
vemment  of  Frame,  and  that  Defendant  has  no  Copy 
of  it  in  his  possession  or  power : — ^That  Defendant 
and  De  Lord  received,  on  the  8th  February  1816, 
1,133/.  195.  4  if.  of  /.  B.  &  Sons,  of  London,  Mer-* 
chants,  the  Agents  of  /.  B.  &  Son  at  Lisbon,  wh6 
were  Debtors  in  that  Sum  to  the  Testator;  and  which 
being  received  in  one  entire 'Sum,  was  carried  to  the 
Credit  of  Thomas  and  FenneU  in  their  said  general 
Account  on  same  8th  February :— That  Thomas  and 
RnneU  executed  to  the  Defendant  and  De  Lord  a 
Power  of  Attorney,  enabling  Ihem  to  sell  out  18,700/. 
3  per  cent.  Consols,  standing  in  the  name  of  the  Tes- 
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tator  in  the  !Bank ;  which  Power  of  Attorney  was  re-^. 
tained  by  the  Bank  on  the  transfer  of  the  Stock : — That 
the  Proceeds  of  such  Stock  being  received  in  one  entire 
Sum^  were,  on  the  6th  February  i8i6|  the  day  the  same 
was  sold,  carried  to  the  Credit  of  Thomas^  and  Femell 
in  their  general  Account  Current: — ^That  before  the 
Powers  of  Attorney  were  executed,  there  was  an  Account 
depending  between  the  Defendant  and  De  Lord  with 
Thomas  and  Fennett;  but  denies  that  they  opened  any. 
separate  Account  with  Thomas  and  Femiell,  as  Executors 
of  the  Testator,  save  the  Memorandum  before  men- 
tioned, or  that  tliey  gave  Credit  to  the  Executors  for 
the  Assets  of  the  Testator : — ^Th^t,  in  the  Schedule,  he 
has  set  forth  an  Account  of  all  th^  Sums  received  by 
him  and  credited,  and  that  they  were  from  time  to  time 
drawn  out  of  the  hands  of  the  Defendant  and  De  Lord 
by  Uiomas  and  Fennell,  as  stated  in  the  Accounts  set 
forth : — ^That  the  Accounts  weri.  sent  quarterly,  and 
were  received  and  acknowledged ;.  and  that  Thomas  and 
Feunell,  in  order  id  pay  the  Balance  of  7,015/.  iSs. 
which  appears  due  on  the  third  quarterly  Account, 
remitted  to  Defendant  and  De  Lord  seven  Bills  of 
Exchange  for  1,000  /.  each,  dated  limerick^  1st  August 
1816;.  three  of  which  Bills  were  paid ;  but  four,  com- 
ing due  after  the  Bankruptcy  of  Thomas  and  Fennell, 
were  not  paid,  which  left  a  Balance,  of  3,348/.  175. 
due  to  the  Defendant  and  De  Lord,  which  has  been 
proved  under  the  Commissioa:— -Denies  it  to  be  true, 
to  his  knowledge  and  belief,  that,  at  the  beginning  of 
the  year  1^816,  Thomas  and  Fennell  became  embarrassed 
in  their  circumstances,  or  that  they  w6re  in  fact  in-* 
solvent,  although  they  might  then  be  under  difficulty 
in  realizing  their  Property  in  time  to  meet  their  engage- 
ments i  but  admits  that  diey  were  indebted  to  him  and 
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Be  Lard  at  that  time  in  the  Balance  of  their  Account  i8ig. 

as  set  forth : — ^Denies  that  he  or  De  Lord  determined  ^  ^  ,. 
to  apply  the  whole^  or  any  part,  of  the  Assets  of  the  ^*t^' 
Testator  which  they  could  obt^n  under  the  Powers  of  ^       * 

Attorney,  to  the  liquidation  of  the  Debt  due  to  them  Kobakts 
from  the  Executors  on  their  private  or  personal  Ac^  tgLud  others, 
count,  the  Proceeds  of  the  English  Stock  having  been 
drawn  for  by  the  Executors  out  of  their  hands,  as  before 
stated: — ^That  the  sum  of  11,214/.  55.  yd,  was  the 
Amount  of  the  Money  received  by  the  Sale  of 
18,700/.  75.  three  per  cents,  standing  in  the  Testator's 
Name  in  the  Books  of  the  Bank ;  and  the  Stock  was 
sold  by  the  order  of  Defendant  and  De  Lard,  in  pur- 
suance of  orders  from  Thames  and  Fennell ;  and  that 
Defendant  and  De  Lard  carried  the  same  to  the  Credit 
of  Thomas  and  Fennell  in  their  general  Account,  which 
had  been  previously  opened: — ^That  on  the  31st  De- 
cember 1816,  the  general  Account  between  the  De- 
fendant and  De  Lard  with  Tfiomas  and  Fennell  wza 
closed,  and  the  Balance  due  to  Defendant  and  De  Lard 
was  3,348/.  17*.  which  Sum  has  been  proved: — 
Denies  that,  at  the  time  of  the  Sale  of  the  Stock,  he  or 
De  Lard  had  Notice  of  the  Will,  or  the  Trusts  thereof, 
save  as  may  appear  from  the  circumstances  before 
mentioned,  and  in  the  Schedule  annexed ;  and  denies 
that  any  wilful  Fraud  was  practised ;  and  insists,  that 
under  the  circumstances,  he  and  De  Lord  are  not  ac- 
countable for  the  Monies  received  by  them : — ^That  not 
having  received  or  paid  any  other  part  of  the  Testator's 
Estate,  save  as  before  mentioned,  or  in  any  other  man- 
ner intermeddled  therewith,  he  is  unable  to  set  forth 
an  Account  thereof,  or  of  the  Debts  of  the  Testator^ 
atid  hath  set  forth  in  a  Schedule  the  Books,  &c.  in  his 
possession  or  power,  or  as  he  knows  and  beljevesi  of 
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i8ig.  DeLord: — ^Thatthere  never  were  any  Accounts  betwem 

'  him  and  De  Lard  with  Thomas  and  Femett,  save  the 

KsAirx  Accounts  before  mentioned ;  and  that  the  last-mentioned 
^  ^  Account,  and  the  Balance  due  thereon,  did  not  in  anjr 
RoBABTS  manner  arise,  and  had  no  connection  with,  the  Matters 
and  others,  inquired  of  by  the  Bill,  but  related  solely  to  the  gene- 
ral concerns  between  the  Defendant  and  De  Lord  with 
ITunnas  and  Fennell: — Denies  that  he  or  De  Lord  con- 
siderably, or  in  any  degree,  reduced  the  said  Salange 
by  applying  the  Assets  to  the  liquidation  thereof,  or  in 
any  manner,  save  as  before  mentioned : — Denies  that 
he  or  De  Lord,  when^  as  in  the  Bill  alleged,  they  had 
misapplied  the  Assets,  had  full  or  any  Notice  of  the 
Trusts  of  the  Will,  save  that  he  admits  th^  he  and 
De  Lord  did,  on  the  9th  October  1816,  receive  from  the 
Proctors  of  Thomas  and  Fennell  a  Probate  of  the  Will, 
the  contents  of  which  Defendant  is  wholly  unacquainted 
with,  never  having  read,  or  even  seep,  the  same ;  and 
that,  by  the  direction'^f  JIhomas  and  Fennell,  the  De* 
fendant  and  De  Lord  paid  the  Expenses  of  obtaining 
such  Probate,  and  charged  the  same  to  the  Account  of 
Thomas  and  JPemte/Z;  and  that  the  Probate  was  left  m 
the  possession  of  thc^  Defendant  and  De  Lord: — Saith, 
that  Thomas  and  Fennell  gave  Defendant  and  De  Lord 
directions  to  c^ply  the  Sums  received  hiy  them,  under 
the  Powers  of  Attorney  and  otherwise,  to  the  liquida- 
tion of  their  DexQands  upon  Thomas  and  Fennell-^  and 
that  the  particulars  of  such  Directicm^  and  when  they 
received  the  same,  appear  from  divers  of  th^  Iiettera 
mentioned  and  referred  to  in  the  third  Schedule:^* 
Penies  that  he  kn^w  or  believed^^  and  does  n^t  admit 
ihat  De  Lord  knew  that  such  DireotiQns  were  fipaudii-. 
lent  as  i^nat  Hainli£b  and  the  sev^ial  other  Pemens. 
interested  in  the  Assets  :--BelieK[e8  that  De  Lord  is  ^t 
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Ctfiita  in  Switzerland^  or  at  sone  other  Plaoa  out  of         13}^, 

the  Jurisdiction  of  the  Court  .  '        - 

^  RiAirs 

The  Def«iid«iitBZ%MfiitsaQd  FentuU,  by  their  joint  and  ^^  ^^^ 
fleveialAnflwer,admittedtheWi]lofX««ii09  wd  hie  death;  Kobabti 
and  that  they  proved  the  W31  in  England  and  Ireland^  ^  ethen» 
and  poseetted  themselveB  of  consideraUe  part  of  his 
personal  Estate  and  Effects ;  and  that  A  Commiisidii 
was  issued^  and  Assignees  chosen,  as  stated  in  the  Biil. 
Their  Answer  furth^  stated;  that  v/trious  mercantile 
dealings  hawing  subsisted  several  years  between  tte 
Defend4nta  and  JZo&ufi  tod  Dt  JLcird/MerchantBi  they 
executed  dnd  forwarded  to  them  Powers  of  Attorney^ 
which  they  were  advised  w^re  necessary,  to  enatte 
BobertB  and  De  Lofd,  and  their  Corresp()Qdents  in 
fWmre  and  Pori^fat,  to  call  in  md  coflect  the  Asiaets 
o(Kmne\  but  who  the  particidar  Persons  were  wher^ 
besides  Robarts  and  De  Lord, '  wei^  nanied  ifi  said 
Powers  of  Attorney,  or  in  whose  possesion  the  safiie 
axe,  they  cannot  from  recciHection  or  bdiifef  set  Ibirth.*^^ 
Believe  that  RobarU  and  De  Lerd  did,  by  virCte  6f  fte 
Powers  of  Attorney,  possess'  themselves  of  the  Assets 
of  the  Testator  to  a  considerable  Amount,  and  gaife 
Cesdit  to  Defendants  for  the  seme :— Admit,  that  loi% 
before,  and  at  the  time  of,  the  es^ntion  6f  the  said 
Powers  (rf*  Attorney,  th^Mwas  a  Mercantile  Account 
iubsisting  betweetf  EobaHi  ind  De  Lord  and  Defend- 
ants; but  whether  RobaHt  M  De  Zohldid,  aftft  th6 
exectttieR  of  the  same,  or  'kt  all,  open  and  keep  aitoth^ 
and  a  separate  Account  witli  the  Defendants'  as  Bat- 
ecutMi  of  XeAe,  Aey  ctonot  from  their  knowled^ 
and  bdief  set  forth;  but  that  j£Bo6an$  itnd  Di  IjM 
opietoed  and  kef^  aAy  sbdi  separitte  Account  the  same 
opietfid  aiid  ke^  by  them  without  the  knbwMge 
24 
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of  Defendants: — Say  it  is  not  true  that  the  Defendanttfy 
in  the  beginning  of  the  year  1816,  became  very  embar^ 
rassed  in  their  circumstances,  or  were  at  all  insolvent, 
or  under  such  difficulties  as  in  the  Bill  alleged;   but 
admit,  that  a  Balance  of  7,015/.  185.  Or  thereabouts, 
appeared  to  be  due  by  Defendants  to  RobeniB  and  De 
Lord,  on  or  about  the  ist  August  1816,  on  foot  of  one- 
third  of  their    quarterly  Accounts;   the  Defendants 
Robarts  and  'De  Lord  having  usually  furnished  the 
Defendants  with  quarterly  Accounts  on  the  foot  of  all 
dealings  and  transactions  depending  between  them ;  and 
Defendants  admit  that  they  did,  in  order  to  liquidate 
.the  said  Account,  remit  to  Robarts  and  De  Lord  seven 
BiUs  of  Exchange,  drawn  by  Defendants  upon,  and 
accepted  by,  Richard  Meade,  in  Bill  named,  for  1,000/. 
each,  payable  at  several  dates;  the  three  first  of  which 
^came  due  ui  or  about  the  months  of  January,  Febru- 
ary, March,  and  April,    1817,  and    were  not  paid, 
whereby  a  Balance  of  3>34d/.  175.  or   thereabouts, 
was  left  due  by  Defendants  to  Robarts  and  De  Lord, 
which    Balance  they  proved  under  the  Conmiission 
issued  against  the  Defendants: — ^That  Robarts  and  De 
Lord  usually  furnished  these  Defendants  with  quarterly 
Aceounts  of  all  dealings  and  tremsactions  subsisting 
between  them;  and  that  these  Defendants,  at  as  early  a 
period  as  possible  after  receiving  such  Accounts,  placed 
Buch  Sums  as  appeared  thereby  to  have  been  received 
.by  Robarts  and  De  Lord  for  these  Defendants,  as  such 
Executors  as  aforesaid,  to  the  Credit  of  the  Estate  of 
.  the  said  Testator ;  and  that  in  such  quarterly  Accounts 
the  sum  of  5468/.  10  f.  being  the  Produce  of  the 
Assets  of  the  Testator  in  Portugal,  and.  which  Sums 
.were  received  by  Robarts  and  De  Lord^  from  their  Cor- 
respondents abroad,: were  credited  to  these  Defendants 
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ly  Robarti  and  De  Lord  in  their  general  Account ;  and 
that  these  Defendants  carried  the  same  to  the  Credit  of 
t1;ie  Estate  of  the  Testator : — ^Admit  that  they  executed 
to  Robarts  and  De  Lord  a  Power  of  Attorney,  to  enable 
them  to  sell  out  and  transfer  4he  sum  of  18,700/. 
3  per  cent.  Consols,  which  stood  in  the  Name,  of  the 
Testator  in  the  Books  of  the  Governor  and  Company 
of  the  Bank  of  England;  and  that  the  Proceeds  of  such ' 
Stock  were  received  by  Robarts  and  De  Lord,  and 
placed  to  the  Credit  of  these  Defendants  in  their  general 
Account  Current ;  and  that  the  said  Sum  was  credited 
by  Robarii  and  De  Lord  to  these  Defendants ;  and  that 
these  Defendants  carried  the  same  to  the  Credit  of  the 
Estate  of  the  Testator :— Say  they  believe  that  the 
whole  of  Are  Sums  of  Money  so  received  hy  Robarts 
and  De  Lord  were  by  them  credited  to  these  Defend- 
ants, and  that  these  Defendants  carried  the  same  to 
the  Credit  of  the  Estate  of  the  Testator:— Believe  that 
the  whole  of  the  Sums  so  received  by  Robarts  and  De 
Lord  were  by  them  credited  to  these '  Defendants  as 
aforesaid ;  and  that  all  other  Sums  of  Money  received 
by  them  on  account  of  these  Defendants,  as  such  Ex-, 
ecutors  as  aforesaid,  were  accounted  for  by  them  the 
said  Robarts  and  De  Lord: — Admit  that  the  Plaintifli 
applied  to  these  Defendants  to  come  to  an  Account 
with  them,  in  respect  of  the  Assets  of  the  Testator; 
and  Defendants  furnished  them  a  just  and  fair  Account 
of  all  such  part  of  the  Assets  of  the  Testator  as  came 
to  their  hands,  or  to  the  hands  of  any  Person  for  them, 
stating  how  the  same  had  been  appUed  or  disposed  of, 
to  which  Account  they  refer ;  and  that  they  cannot 
now  set  forth  a  more  particular  or  accurate  Account. 
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The  Plaintiffs  and  the  Defendants  went  into'Endenc^ 
particularly  with  respect  to  Letters  between  Robarts  and 
De  Lard  and  TTumoi  and  FenndL  It  is  not  material  to 
state  thia  Evidence,  which  was  voiuminons,  as  the  reaidt 
of  it,  as  it  appeared  to.the  Counsel  and  to  the  Court, 
will  appear  in  the  Arguments,  and  in  the  Judgment. 

Mr.  Bell,  Mr..  Home,  and  Mr.  Blake,  for  the 
Plaintiffs : —  * 

The  Question  is,  Whether  the  Defendants  Robarts  and 
De  Lord  did  not  receive  the  Assets  of  the  Testator 
Keane  under  such  circumstances,  that  they  cannot 
retain  them  ?  We  say;  that  there  was  a  Fraud  concerted 
between  Robart$  and  De  Lord,  and  Thomas  and  Feimett, 
for  the  application  of  Kean^B  Assets,  to  diacharge  tihe 
Debt  due  from  Thomas  and  Fermdl  to  Robarts  and  De 
Lord.  The  Testator  died  on  Ae  8tb  September  181^ 
being  assassinated  at  Paris.  The  Balance  due  to  Ro- 
barts and  De  Lord  at  Keane^s  death  amounted  to  8,000  /. 
it  afterwards  increased  to  25,000  /.  Soon  after  the 
Testator's  death>  Robaris  and  De  Lord  contemplate  the 
application  of  the  Testator's  funded  Property  in  dis- 
charge of  their  Debt,  due  from  Tliomas  and  Fennell ;  and 
a  few  Weeks  after  his  death  they  obtain  authority  to  sell 
out  18,700/.  3  per  cent.  Consols,  and  also  Monies  in 
the  Firench  and  Portuguese  Funds ;  and  in  a  Letter  of  the 
iQth  December  1815,  about  three  months  «^r  the  Tes- 
tator's death,  Aey  express  their  disappointment  in 
liaviBg  been  delayed  in  receiving  the  Testator's  Assets. 
Thmughont  the  Correspondence,  l^omas  and  Fennell 
treat  the  Asseta  of  Keane  aa  their  own ;  but  Robarts 
and  De  Lord  knaw  that  tfaey^  for  their  owm^  private  pur- 
poses, were  making  use  of  the  Assets  of  Keane.  The 
Letters  in  October  1815,  show,  that  the  purposes  of  the 
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Will  did  not  require  an  in^nedtate  Sale,  nor  i»  tiiere 
may  Byidence  that  Advances  were  in  f^i  made  to  the 
Legatees :  they  could  not  suppose  that  the  Executors, 
at  a  period  of  commercial  distress,  would  embarrass 
thmselves  by  paymeats  to  the  Legatees  before  the 
Assets  were  received.  RobarUp  in  his  Answer,  does 
not  pretend  that  the  Advances  were  for  the  payment  of 
Debts  or  Legacies ;  they  were  aware  of  the  contents  of 
^eane*s  Will,  and  of  the  Trust  imposed  on  Tlunnas  and 
Fennell  as  his  Executors ;  (at  the  Will  was  in  their  hands 
io  obtain  Probate,  which  they  procured  ;  and  Iheir 
attention  was  particularly  drawn  to  t^e  Will,  from  the 
difficulties  interposed  to  obtaining  the  Assets  in  France. 
The  Correspondence  also  shows  they  knew  the  Trusts 
of  the  Win,  ^d  that  the  Erst  Trust  was  to  invest 
a$fiQoL  for  the  purposes  of  the  Will,  before  any  other 
of  the  Legacies  were  to  be  paid.  The  JLanguage  used  by 
Bobarts  and  D^  Lord,  before  they  obtained  the  Powers 
of  Attorney^  and  had  received  the  amount  of  TestsH 
tor's  Stock  in  the  Bank  o(  England,  viras  very  different 
from  what  it  was  afterwards ;  they  then  use  threats ; 
and  the  instant  they  get  Powers  to  receive  the  last 
remnant  of  the  Testator's  Assets,  they  refuse  to  accept 
any  more  Bills  for  Thomas  and  Fennell.  It  does  not 
appear  that  Robarte  and  De  Lord  kept  any  separate 
Account  of  the  Executorship  IVansactions,  except  as  to 
Money  in  the  Rrench  Funds.  In  most  of  the  Cases 
there  was  a  Pledge  of  the  Assets  in  respect  of  Advances, 
but  in  this  Case  there  vras  no  such  Pledge.  The  Cases 
on  this  subject  are  collected  in  M'Leod  v.  Drummond{a). 
The  first  CasTe  is  Humble  v.  Bill  (b) ;  then  follow  Paget 
T.  Hoskins(c),  Mead  v.  Lord  Orrery  (d),  Bonny  v.  JSni- 
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gard(e).  In  that  Case  Sir  I^omas  SetoelPs  Decree  was 
reversed  by  the  Lord  Chancellor ^  on  the  ground  of  length 
of  tune ;  and,  but  for  that  circumstance,  the  Lord  Chan- 
celhr  said  he  should  have  decreed  as  SirlTiomas  SeweU 
had  done.  Afterwards  came  Andrew  v.  Wrigley{f).  The 
Opinion  expressed  by  Lord  Mansfield  in  Wal^  v.  Booth, 
mentioned  in  Note  to  Farr  v.  Newman  (g),  was  con- 
sidered by  Lord  Eldon  in  M^Leod-v.  Drummond(h). 
The  leading  Cases  on  which  the  Law  now  stands,  are 
Scott  V.  Tyler  {i).  Hill  v.  Sinqwm(k),  and  M'Leod  v. 
Drumnumd.  From  these  Cases  the  cofacltision  is,  that 
Robarts  and  De  Lord,  being  aware  of  the  Trusts  of  the 
Will,  and  remitting  this  Money  to  llamas  and  Fennell, 
who  they  knew  were  in  embarrassed  circumstances,  and 
were  applying  the  same,  not  for  the  purposes  of  the 
Win,  but  for  dieir  own  commercial  purposes,  they, 
Roberts  and  De  Lord,  must  be  held  responsible  for  their 
Collusion  with  these  Executors  in  the  misapplication  of 
the  Assets. 

Mr.  Hart,  Mr.  Wetherell,  and  Mr.  Raithby,  for  the 
Defendants : — 
There  is  no  ground  whatever  for  the  imputation  of 
Fraud  by  Robarts  and  De  Lord,  contained  in  the  Bill, 
and  insisted  on  by  the  Counsel  of  the  Plaintiffs.  They 
acted  merely  as  Agents  to  the  Executors,  whose  con- 
duct they  had  no  autibority  to  superiptend  or  controul. 
The  Evidence  fastens  no  Fraud  on  them  in  respect  to 
the  Testator's  Assets.  The  Testator's  Relations  lived 
in  Ireland,  and  were  anxious  to  receive  their  Legacies. 
It  was  the  intention  of  the  Testat6r  that  his  Assets 
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ihould  be  laid  out  on  Real  Securities  in  Irdmd ;  and  it 
was  an  object  to  obtain  the  Assets  as  soon  as  possible, 
to  invest  in  the  /ruA  Funds,  until  ReaTSecurities  could 
be  found.  Thomas,  and  Fennell  had  undoubtedly  latge, 
mercantile  concerns  with  Robarts  and  De  Lord,  and 
having  a  high  opinion  of  their  integrity,  they  employed 
them  to  receive  the  Testator's  Assets.  It  is  clear,  from, 
the  Letters,  that  TAoana^  and  JPeimeffs.object  appeared  to 
be  to  draw,  through  the  Agbncy  of  Robarts  and  De  Lord, 
the  Money  into  their  hands  at  Limerick.  They  regret, 
in  one  Letter,  that  they  put  Robarts  and  De  Lord  to  so 
much  trouble,  but  they  would  hardly  think  it  a  trouble 
if  the  dealing  with  the  Assets  was  for  their  advantajge^ 
All  the  dealing  with  Robarts  and  De  Lord  was  merely 
for  a  remittance  of  the  Assets;  and,  of  course,  the 
Drafts  of  Thomas  and  Fennell  would  increase,  when 
Robarts  and  De  Lord  were  invested  with  the  character 
of  Agents,  to  receive  the  Testator's  Assets.  The  Debt 
of  Thomas  and  Fennell  at  Kean^^B  death  was  about 
8,000/. ;  subsequent  Advances  increased  the  Balance  to 
25,000  /•  but  those  subsequent  Advances  were  made  in 
the  prospect  of  receiving  Assets  of  the  Testator  suf- 
ficient to  replace  such  Advances.  The  Executors  might 
be  in  want  of  such  Advances  for  the  purposes  of  the 
Will.  There  is  no  Evidence  that  Robarts  and  De  Lord 
knew  that  Thomas  and  Fennell  were  in  embarrassed  cir- 
cumstances ;  it  is  .denied  in  the  Answer ;  nor  was  it  known 
that  they  were  misapplying  the  Money ;  noi^  were  Robarts 
and  De  Lord  bound  to  see  to  the  application.  The  Exe- 
cutors represent,  in  a  Letter  dated  30th  December  1815, 
whether  truly  or  falsely  does  not  appear,  that  they  had 
made  heavy  Advances  to  the  Legatees.  When  the 
•Accounts  were  closed,  Thomas  and  Fennell  were  in- 
debted to,  Robarts  and  De  Lord  in  something  more  thctn 
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^at  they  owed  at  the  death  of  Keane,  so  that  no  part 
of  the  Assets  was  applied  in  payment;  of  that  Debt. 
The  doctrine  of  Lord  Eldon  in  TilDLeod  ▼.  Drunmond 
establishes  the  Law  on  this  subject ;  but  the  doctrine 
in  that  Case  does  not  affect  Roharts  and  De  Lcird,  acting 
as  they  did^  only  as  Agents,  for  the  receipt  and  trans* 
mission  of  these  Assets,  and  there  being  no  Evidence 
fixing  them  with  a  knowledge  of  any  intended  mis- 
application, at  the  tnne  they  were  transmitted. 

Mr«  Bell^  in  reply  :— 

The  Question  in  this  Case  is,  whether  the  Defendants 
Robbrts  and  De  Lord  were  dealing  bandjide  for  the  pur^ 
pose  of  remitting  the  Assets  to  the  Executors,  or  whether 
they  were  using  the  Assets  as  a  Pledge  in  respect  of 
previous  Advances?  It  is  not  pretended  that  the  Tes- 
tator owed  any  Debts;  and  as  to  the  Payment  of  the  Le- 
gacies, Aey  would  not  have  incurred  any  responsibility  if 
they  had  waited  the  usual  time  allowed  by  Law  for  their 
Payment.  The  WDl  directs  the  Executors  to  invest 
the  Assets  in  Heal  or  Government  Securities.  It  was 
not  necessary  to  sell  out  the  Stock  in  the  Eng&iA  Funds 
for  that  purpose,  it  being  already  invested  in  Grovem- 
ment  Security,  though  it  might  be  proper  as  to  so  much 
of  the  Assets  as  consisted  of  Money  in  the  lirenck  or 
Fartugat  Funds.  At  the  death  of  Keane,  Thomas  and 
Fermell  were  indebted  to  Robarts  and  De  Lord  in  nearly 
8,000/.  which  was  more  than  their  usual  Balance ;  after 
his  death  ihey  were  in  advance  25,000/.  Could  these  Ad- 
vances have  been  solicited  or  made  merely  for  the  conve- 
nience of  the  Legatees,  at  a  period  of  great  commercial 
distress  ?  Robarts  and  De  Lord  making  such  Advanced 
upon  Acceptances,  which,  as  Rqbarts  says  in  one  of 
his  Letters^  was  "  covering  themselves  with  disgrace." 
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Yhey  knew  that  the«e  Advances  were  for  the  pvrpgae 
of  assisting  I%omas  and  FtrmtU  in  their  commercial  dis- 
tresses, which  afterwards  ended  in  Bankruptcy,  and  thajt 
such  application  of  the  Assets  was  intended  by  them. 
In  no  part  of  the  Correspondence  is  there  an  intimation 
diat  the  Money  remitted  was  to  be  applied  to  the  Le- 
gatees. In  Scott  ▼.  Tyler^  the  Executors  pledged  the 
Assets  for  present  and  future  Advances ;  but  Lord  Tkur^ 
low  would  not  allow  the  Bankers  to  make  a  claim  on 
the  Assets';  he  thought  it  was  not  a  fidr  mode  of  deal* 
ing  with  the  Testator's  Assets.  Gould  Roharti  and  De 
Lord  think  it  fit  that  the  Money  should  be  sold  out  of 
the  English  Funds,  where  it  was  secure^  and  place  it  in 
the  hands  of  Merchants  in  Limerick,  at  a  time  of  great 
commercial  distress  ?  All  the  circumstances  show,  that 
they  made  Advances  to  assist  Thomas  and  Jknnell  in 
their  commercial  distress,  widiout  any  regard  to  the 
Legatees  under  thje  Will,  and  appropriated  the  Testat6r'a 
Assets  to  repay  themselves  8uc|i  Advances,  which,  ac- 
cording to  the  Decisions,  is  a  Fraud,  in  respect  of  which 
this  Court  will  relieve. 
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The  Vics^H  ANCELLon  1-^ 
In  this  Case  the  Bill  was  filed  by  the  PhdntilA,  on 
behalf  of  themselves  and  all  other  the  Legatees  and 
Creditors  of  Patrick  Keane  deceased,  against  John  Meade 
Ihomas,  and  Edmund  Fapiell,  the  Executors  of  Patrick 
Keane,  and  i^ainst  their  Assignees,  they  having  become 
Bankrupts,  and  against  WOliam  T*  Robarts  and  John  De 
Lord\  and  the  Bill  prays,  as  against  the  Executors 
and  their  Assignees,  the  Accounts  of  the  Testator^s 
Estate,  and  the  delivery  in  Specie  of  the  remaining 
Assets,  and  Proof  under  the  Con^nission  for  the  Debt 
due  to  Ihe  Testator's  Estate  firom  the  Executors :  and 


figth  June. 
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as  against  Robarts  and  De  Lord,  the  Bill  prays  thaft 
they  might  replace  all  Sums  of  Stock,  part  of  the  Tes«* 
tator's  Estate  in  the  Government  Securities  of  Great 
Britain,  improperly  sold  out  by  them,  and  might  acr 
count  for  the  Dividends  which  would  have  been  pro«^ 
duced  if  no  such  Sale  had  been  made,  and  might  account 
for  the  Assets  otherwise  received  by  them. 

The  Case  made  by  the  Bill  is,  that  Patrick  Keane 
died  on  the  8th  of  September  1815,  being  assassinated  in 
Paris,  having  made  his  Will  and  appointed  Thomas  and 
Ferniell  his  Executors ;  that  they  were  Merchants  and 
Copartners  residing  at  limerick,  and  before  and  at  the 
time  of  the  death  of  the  Testator  kept  an  Account  with- 
Robarts  and  De  Lord,  as  their  Agents  and  Correspond- 
ents in  England;  and  that  upon  the  death  of  the  Tes- 

.  tator,  Thomas  and  Fennell  opened  another  and  separate . 

I  Account  with  Robarts  and  De  Lord  as  Executors  of 
Keane;  and  that  in  the  beginning  of  the  year  1816, 
Thomas  and  Fennell  becoming  embarrassed  in  their  cir- 
cumstances, and  greatly  indebted  to  Robarts  and  De 
Lord  on  their  private  Account,  the  latter  determined  to 
apply  the  whole  of  the  Testator's  Assets,  which  they 
had  received  or  should  receive  by  virtue  of  Powers  of 
Attorney  given  to  them  by  Thomas  BXid  Fennell,  in  satis- 
faction of  their  private  Debt;  and  they  did  accordingly, 
in  the  beginning  of  1816,  sell  out  the  Stock  of  the  Tes- 
tator in  the  GU)vemment  Securities  of  Great  Britain^ 
and  instead  of  carrying  the  Produce  to  the  Executorship' 
Account,  they  in  fact  carried  it  to  their  private  Accoimt^ 
and  they  then  also  closed  the  Executorship  Account,, 
and  carried  a  considerable  Balance  to  the  Credit  of  their 
private  Account :  and  that  at  the  time  of  these  trans« 
actions^  Robarts  and  De  Lord  had  full  Notice  of  the 
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Testator's  Willi  and  especially  knew  that  the  first  pur-  ^gig, 

pose  of  his  Will  was  to  invest  a  Sum  of  25,666  /.  in  Trust,    * ^— ^^ 

in  the  purchase  of  Parliamentary  Stock  or  Public  Funds,  Ke  an  b 

or  on  Real  or  Government  Securities;  and  the  Bill  ®   ®"» 

insist,*  that  Robarts  and  De  Lord  ought  to  be  held  Robarts 

accountable  to  the  Plaintiffs,  and  all  other  Persons  in-  ^^  othen. 
terested  under  the  Will,  for  every  part  of  the  Assets  so 
applied  by  them  in  liquidation  of  their  private  Debt. 

If  the  Case  so  made  by  the  Bill  had  been  established 
in  Proof,  the  Claim  by  the  Plaintifis  against  Robarts  and 
De  Lord  would  have  been  irresistible;  Messrs.  Robarts 
and  De  Lord  would  have  been  plainly  Parties  to  a  gross 
Breach  of  Trust  by  the  Executors. 

It  appears  from  the  Correspondence,  which  is  the 
principal  Evidence  in  the  Cause,  that  within  a  few 
Weeks  after  the  death  of  Mr.  Keane,  the  Executors 
gave  the  necessary  instructions  and  authorities  to 
Robtarts  and  De  Lord  to  sell  out  a  Sum  of  18,700/. 
Iluree  per  Cent.  Stock  in  the  British  Funds,  standing 
in  the  Name  of  the  Testator,  and  also  a  considerable 
Sum,  which  was  his  Property,  in  the  French  Funds,  and 
to  place  the  same  to  their  Credit  in  their  general  Ac 
count ;  and  in  like  manner  to  call  in  and  place  to  their 
Credit  some  outstanding  Property  of  the  Testator  in 
Portugal. 

It  appears  iurther,  that  Thomas  and  Fentiell,  and 
Robarts  and  De  Lord,  were  in  the  habit  of  stating  their 
Accounts  Quarterly ;  and  that  on  the  1st  October  1815, 
being  the  Quarterly  Account  immediately  after  the 
death  of  Keane,  the  Balance  due  to  Robarts  and  De 
Lord  was  7,990/.  ia«.  and  that  this  Sum  had  been 
about  the  average  Balance  of  their  Account. 

Vol.  IV.  A  A 
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It  appears  furtliery  that  Thomas  and  Rhnetty  pf^ 
siittitig  upoti  the  Sum6  whibh  t6ey  estplect^d  Wbidd  be 
received  by  Robaris  and  De  Lord  Undeir  thj»  auAbtitied 
given  to  thetn,  dfetir  Bills  upon  them  to  a  large  atndittnt ; 
and  that  unexpected  difficulties  arising  iti  the  receipt  bf 
tiife  Testator's  Assets^  Medsrs.  RobaHs  and  Dt  Lord  had 
ih-fkct  possessed  ho  part  of  those  Assetd  on  the  neitt 
Quarterly  Sttttfeitiettt^fAccountd,  being  the  idt  Jtouary 
^  i8i6y  so  that  there  was  then  due  to  them  a  Balance  of 
25,543/.  2S. 

It  appears  further,  that  between  the  ist  January  i8i6, 
and  the  next  Quarterly  Statemeht  of  Accounts  oh  the 
1st  April  1816,  Robarts  and  De  Lord  had  received  from 
the  Produce  of  the  English  Funds,  and  from  the  Testa- 
tor's Property  in  Portugal j  12,347  '•  4*-  1 1  rf. ;  but  that 
on  that  1st  April  1816,  there  remained  due  to  them  a 
Balance  of  3  £,1 82  /.  4^.  Before  the  next  Quarterly  Set- 
tlement on  the  1st  Julyi  namely  on  the  20th  Apri^ 
Messrs.  Robarts  and  De  Lord  received  the  Sum  of 
5,468/.,  being  the  Produce  of  the  French  Funds;  and  it 
will  be  found  by  the  Account  that,  on  that  day,  after 
the  appUcation  of  the  5,468  /.  the  Balance  due  to  them 
was  8,050  /.  8  5.  5  d.  being  a  few  Pounds  xnatQ  than  the 
Balance  due  to  them  at  the  commencement  of  the 
dealing  with  the  Testator's  Assets.  After  the  2odi 
•  April,  they  possessed  no  further  part  of  the  Testator's 
Assets. 


This  tran0actio%  therefore,  upon  tl»e  fitce  of  it  hte 
simply  the  character  of  Monies  received  by  Robarts  and 
De  Lord  on  the  Accbunt  of  Thomas  and  Fennell^  mxi 
remitted  to  them  in  It^fid  by  the  Payxpent  t^f  BiHs 
drawn  from  diene^.    The  Atmetk  6f  die  Tbatator  were 
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f  mi  tpfilied  in  payment  of  ^  private  Del^  due  to  ]^4>hflrfs 
mi  i)c  lm4;  tbat  pniBt^  Pebt  W98  mt  ^immA^^d 
hf  tb^«e . Afl«ete;  huA  a  Iit|;le  uicreaAed  during  tim  pP^' 
saction, 

][t  jifi  Baid,,bof^ever|  t^  Bqharts  and  De  £<>n^  kpew 
th^t  Thfma^  a^nd  Fenmll  dr.ew  tl\ie  jBiUs  upo^  tl^em^  Vy 
wbi^l)  tljiiey  rec^yed  U^  Tdstatqr'd  A«8Qt9;  np^  for  the 
purpose^  of  the  Teata);or's  Will^  but  in  payment  of  their 
pnv^te  Engagements,  and  that  they  were  therefore 
Parties  io  tlie  Ereach  pf  l^ijist  of  the  Eicecuto^.  I 
tlunk  there  ia  no  Evidence  i[Q  Ijb^t  effect. 

In  their  Letter  of  the  30tb  Dece^nber  1815,  Thomas 
and  Fennell  e^iessly  stated  that  |f  e6,u]paing  ^0  difficul- 
ties would  occur  to  delay  the  receipt  of  those  Monies, 
they  had  cb^wigi  largely  £or  th§  pui^xp^^e  of  making  heavy 
Advances  to  the  J^egatees. 

It  is  true,  that  in  ft  Lett^  of  the  y^  February  181 S, 
Messrs.  ftol!(trts  and  De  £(ord  complain  of  Thornas  and 
Ftmvdl  paying  former  Bills  by  new  Acceptances ;  but 
this  might  be  a  necessary  cqnsequence  of  the  heavy 
Balance  dueirom  them  to  Robarts  Sf  Co.  and  not  then 
provided  for  by  the  receipt  of  the  Testator's  Assets.  In 
their  Letters  <^  the  sd  and  i$^th  Pebru^,  Thomas  and 
FfgmU  ap^ogjize  fqr  the  Balance  due  from  them,  by 
.qpe^iking  (^tthe  he^vy  Advances  they  had  made  to  |Aer-. 
c|lallt^f  biit  this  alTord^  np  conclusion  that  they  had 
advwQ^  the  Testator^  Aa0^<9  to  Merchants;  the  Ad- 
vances .to  JAerqhants  might  Fell  account  for  their  not 
being  able  to  .relieve  tUhurU  and  J)e  fjord  o^t  of  their 
pQP9it^  J^imdp,  for, the  heavy  balance  due  to  them  on 
account  of  Bills  drawn  upon  the  Testator's  Assets. 
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I  am  not,  therefore,  authorized  to  say  that  Robatis  and  / 
De  Lord  knew  that  the  Bills  drawn  by  JJicmas  and  Fen^ 
nelly  upon  the  Credit  of  the  Testator's  Assets,  were  not 
applied  by  them  to  the  purposes  of  their  Trusts. 

If  Robarts  and  De  Lord  had  reason  to  believe  that 
Thomas  and  Fennell  were  so  misapplying  the  Assets,  it 
would  be  difficult  to  find  a  ground  which  would  make 
them  responsible  for  paying  to  their  Principals  the 
Monies  which  had  been  placed  in  their  hands  for  the 
purpose  of  being  remitted  to  them :  that  would  be  to 
make  every  Trustee  accountable  for  his  conduct  in  the 
Trust  to  every  Agent  whom  he  happened  to  employ,  and 
would  carry  the  principle  of  Constructive  Trust  to  an 
inconvenient,  and,  indeed,  to  an  impracticable  length. 

It  is  said  further,  that  Robarts  and  De  Lord  had 
Notice  of  the  Will  of  the  Testator,  and  knew  that  the 
first  Trust  of  that  Will  was  the  investment  of  a  Sum  of 
25,666  /.  in  Parliamentary  Funds,  or  in  Real  or  Govern- 
ment Securities ;  and  that  Robarts  and  De  Lord  there- 
fore knew  that  the  Sale  of  the  Three  per  cent.  Stock, 
and  remitting  the  Produce  to  Ireland,  was  a  Breach  of 
Trust  to  which  they  made  themselves  Parties. 

Every  Person  who  deals  with  an  Executor,  knowing 
his  character  of  Executor,  has,  necessarily,  implied,  if 
he  has  not  express.  Notice  of  the  Will:  but  all  Dispo- 
sitions made  by  a  Will  of  Personal  Property,  are  by 
Law  subject  to  a  prior  Charge  foi^  the  Payment  of  Debts ; 
and  as  a  Purchaser  of  Real  Estate  devised  in  aid  for 
the  Payment  of  Debts,  is  not  bound  to  inquire  into  the 
fact,  whether  the  Sale  is  made  necessary  by  the  exist- 
ence of  Debts,  because  he  has  no  adequate  means  to 
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prosecute  sttch  an  inquiry;  so  he  who  deals  for  Per-  igig, 

sonal  Assets,  is  for  the  samereas^^bscdxfid^from  all     *~     "^        ' 
inquiry  with  respect  to  Debts ;  he  has  a  right  to  assume         Ksans 
that  the  Executor  sell^oB^.the  n^figsary  course  of  his      •"   ^  «»*> 
Admimstration ;  and  it  is  upon  this  principle  altogether       Robaets 
indifferent  what  Dispositions  may  be  made  in  the  Will     •  and  others, 
with  respect  to  the  Personal  Property  for  which  he 
deals;  for  whether  it  be  specifically  giren,  or  be  a  part 
of  the  Residuary  Estate,  it  is  equally  charggdJby  Law 
with  the  Payment  o£  Debts ;  if  it  were  otherwise,  the  | 
Powers  of  an  Executor  would  be  wholly  inadequate  to 
the  Adnttnistmtion  of  the  Testator's  Estate.    In  this 
-particular  Case,  however,  the  remittance  of  the  Assets 
to  Ireland  was  not  necessarily  a  Breach  of  Trust  in  the 
Executors.    According  to  the  declared  purposes  of  the  : 
Will,  the  Executors  would  have  been  authorized  by  the 
Will  to  invest  the  25,666  /.  either  in  the  Irish  Funds, 
or  on  Real  Security  in  Ireland. 

With  a  view  to  this  Cause,  I  have  carefuUy  examined 
every  Authority  upon  this  subject,  and  I  think  the  result 
may  be  thus  stated : — ^Every  Person  who  acquires  Per- 
sonal Assets  by  a  Breach  of  Trust,  or  Devastavit  in  the 
Executor,  is  responsible  to  those  who  are  entitled  under 
the  Will,  if  he  is  a  Party  to  the  Breach  of  Trust.  Ge- 
nerally speaking,  he  does  not  become  a  Party  to  the 
Breach  of  Trust,  by  buying  or  receiving  as  a  Pledge  for 
Money  advanced  to  the  Executor  at  the  time  any  part 
of  the  Persona]  Assets,  whether  specifically  given  by 
the  Will  or  otherwise,  because  this  Sale  or  Pledge  is 
held  to  be  primdfade  consistent  with  the  duty  of  an 
Executor.  Generally  speaking,  he  does  become  a 
Party  to  the  Breach  of  Trust,  by  buying  or  receiving  in 
Pledge  any  part  of  the  Personal  Assets,  not  for  Money 
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#dYaiiced  mt  the  time,  Init  jn  satiafaetioii  of  his  jnivate 
Debt,  becansa  this  Sde  or  Pledge  is  pnmlkfaek  inooo- 
sisfteot  witfa  the  daty  of  an  Executor.  I  prelace  both 
these  Propositima  with  the  teim  ^  generally  speaking/' 
because  they  both  seem  to  edmit  of  Exeepttona.  Thus, 
a  Sale  or  Pledge  for  dM  private  Debt  of  the  Executor 
has  been  aapported  under  special  circumstances  in  Lord 
Hutrdwkhi^B  two  Cases  of  Nugeat  v.  Giffard  (m),  and 
Muti  V.  Omryifi)f  though  not  entirely  to  the  aatis&ction 
of  evfidj  suGceednog  Judge ;  and  Lord  Eldum  seems  to 
conaidier  the  Case  olM^Leod  ▼•  Drummo9id{o)  as  an 
Exception  to  the  first  Proposition,  it  was  upon  the 
prineiples  of  these  Propositions  that  Sir  W.  QraMt  pro- 
ceeded in  the  Case  of  M^Leod  t.  Drumnumd ;  he  there 
aupf)orted  Ihe  Pledge  of  the  Testators  Bonds,  because 
they  lEere  deposited  in  respect  of  Advances  made  at 
the  time,  in  the  £ame  Case  of  ifLeod  r.  Drumfiumd, 
Lord  Eldon,  on  an  Appeal^  admitted  these  principles ; 
but  as  I  have  already  observed,  he  seemed  to  consider 
tiK  circumsita&ces  of  that  Case  as  forming  an  Exception 
to  the  general  Rule.  Hie  Advances^  though  made  at 
the  time,  were  made  totwo  Executors,  who  were  Part- 
ners as  Aimy  Agents,  and  were  made  <to  them  in  .the 
course  of  their  Business  of  Army  Agents,  and  aeces* 
sarily,  therefore,  for  their  private  purposes ;  and  he 
inclined  to  think  that  the  Bankers  w^re  for  that  reason 
sw  much  Paittes  to  ^e  Breach  of  Trust,  as  if  they  had 
applied-the  Money  4o  pay  the  private  Debt  of  the  Exe- 
cutors. I  cannot  butlean  strongly  to  Lord  JSMonVi  view 
4>f  that  Case  *.~If  «  Party,  dealing  with  an  Executor 
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for  the  Personal  Assets^  pays  his  Money  to  the  Exe- 
cutor, so  that  it  may  be  applied  to  the  purposes  of  the 
Will,  he  is  not  responsible  for  the  Executor's  misappli- 
cation of  it;  but  if,  'in  dealing  with  the  Executor,  he  \ 
does  in  truth  pay  his  Money  for  the  private  purposes  of  I 
the  Executor,  he  is  equally  a  Party  to  the  Breach  of 
Trust,  whether  he  applies  his  Money  to  the  private 
Debt  of  the  Executor,  or  to  the  private  Trade  of  the 
Executor. 

The  present  Case  is  not  one  of  Purchase  or  Pledge 
from  the  Executors :  it  is  the  Case  of  Agents  of  the 
Executors  receiving  Monies  by  the  authority  of  the 
Executors,  and  remitting  it  to  them  in  the  course  of 
their  duty  as  Agents,  and  in  the  proper  forms  of  Busi- 
ness, leaving  the  application  of  it  to  the  purposes  of  the 
Willj^hoUj^^^Aepowcr  of  the  Executors. 

I  cannot,  therefore,  hold  Messrs.  Bobarts  and  De 
Lord  responsible  to  the  Plaintiffs,  and  the  Bill  must  be 
dismissed  against  them ;  and  there  being  no  ground  for 
imputation  upon  them,  I  must  dismiss  the  Bill  against 
them  with  Costs.  The  Decree  is  of  course  against  the 
Executors  and  their  Assignees. 
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,  CRAWFORD  and  others  v.  TROTTER  and  otheris.      .    ^^'9-    . 

I-  11th  Febraaiy. 

JLiEOACIES  were  bequeathed  in.  these  wprds:  *'  To  '  Legacies  to C 
my  Brother  Charles  Crawford,  and  to  the  Heir  of  his  **  and  to  the  Heir 
Body,  I  give  and  bequeath  looo/.  Three  per  cent.  Re-  of  his  Bod^\'  to 
duced  Annuities:— To  my  Niece  Helen  Mayne,  to  be  ^"^-''^obe secured 

secured  to  her  and  the  Heirs  of  her  Body,  I  give  and  v  .^  ^,     ^ 

,   ^  _    ,        ,V        ..  Heirs  of  her 

bequeath  500/.  Three  per  cent.  Reduced  Annuities: —  Body;" toFJ' and 

To  Mrs.  Margaret  Fletcher,  and  to  her  Issue,  I  give  and  toherlssue/'  are 

bequeath  the  like  Sum  of  1000/.  Three  per  cent.  Re-  absolute  Lega- 

duced  Annuities:— To  Lady  Scott,  and  to  her  Heirs,  "^''  butonaLe- 

(say  Children,)  I  give  and  bequeath  the  like  Sum  of  f^i'f^S.'W^a 
,    rr»  T.    ,        1    A        -'..,.     her  Heirs''  (say 

1000/.  Three  per  cent.  Reduced  Annmties.'  Lady  Children  \  it  loas 
Scott  had  Children  living.  hdd,  that  S.  was 

only  entitled  for 
The  Vice-Chaacellor  was  of  Opinion,  that  these  were  ^f^* 
all  absolute  Legacies,  except  that  to  Lady  Scott ;  as  to 
Vol.  IV.  B  b 
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which,  his  Opinion  was,  that  she  was  entitled  for  life, 
with  Remainder  to  her  CMldren.  The  word  *'  Heirs,'* 
Crawford  which  was  used  as  synonymous  with  "  Children,'*  im- 
and  others,      p^^mg,  that  they  were  to  take  after  her  death. 


Trotter 
and  others. 


Mr.  Farrer,  for  the  Plaintiffs : — 

Mr.  E.  V.  Sidebottom,  for  the  Defendants. 


98th  Fehmary. 
13th  March. 


NOVAES  and  another  v.  DORRIEN. 


MJctiMoei^t  The  Plaintifis,  in  Easier  Term  1816,  commenced  an 
Action  against  the  Defendant,  an  Underwriter,  to  re* 
coyer  200  /•  upon  a  Policy  of  Assurance ;  and,  on  the 
9th  November  1816,  instituted  this  Suit,  praying  a  Dis- 
covery, and  a  Commission  abroad  for  the  Examination 
of  Witnesses  residing  at  Lisbon:  The  Defendant  put 
in  his  Answer  on  the  sgth  January  1817,  imputing  Fraud 
to  the  Plaintiff. 


^he  Defendant, 
^ndjiles  a  Bill 
in  the  Court  of 
Chancery  for  a 
Commisnonto 
examine  Wit- 
mesies  abroad. — 
The  Defendant 
at  Lawfles  a 
BiU  in  the  Ex- 
chequer y  against 
the  Plaintiff'  at 
Law,  for  a  Dis- 
covery; and  oh- 


The  Defendant  also,  in  February  1817,  ^^  ^  ^^  ^ 
the  Court  of  Exchequer,  ascribing  Fraud  to  the  Plaintiff^ 
and  praying  a  Discovery,  and  an  Injunction,  in  the 
mean  time,  against  the  Proceedings  at  Law. 


tains  am  Injunc- 
tion, for  want  of  an  Answer,  to  stay  Proceedings  at  Law, — The  Plaintiff'  at 
Law  afterwards  mores  in  Chancery  for  a  Commissian  abroad  to  examine 
Witnesses.    Held,  that  the  Application  teas  restrained  by  the  Injunction  in 
the  Exchequer,  it  being  m  substance  a  Proceeding  at  Lam* 
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On  the  loth  June  1817,  the  usual  Injunction  was 
obtained  for  want  of  an  Answer. 

On  this  day,  a  Motion  was  made  by  Mr.  Wingfield, 
on  behalf  of  the  Plaintiff  in  the  Suit  in  Chancery,  for 
a  Commission  to  Lisbon,  for  the  Examination  of  Wit- 
nesses, supported  by  the  usual  Affidavit. 

Mr.  Fonblangue,  and  Mr.  Raithby,  opposed  the  Mo- 
tion, on  the  ground,  that  an  Injunction  against  Pro- 
ceedings at  Law  had  been  obtained  in  the  Court  of 
Exchequer;  and  that  this  Application  must  be  con- 
sidered, in  substance,  as  a  Proceeding  at  Law,  and  pro- 
hibited by  the  Injunction  in  the  Exchequer;  and  thai 
it  was  of  importance  the  Bill  in  the  Exchequer  should 
be  answered  before  the  Commission  issued,  that  the 
Defendant  at  Law  might  be  the  better  enabled  to  cross- 
examine  the  Witnesses  that  should  be  produced  under 
the  Commission. 
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On  this  day,  the  Vice-chancellor,  after  taking  time  to  13th  March, 
consider  the  Practice,  observed,  that  a  Proceeding  merely 
in  Equity  could  not  be  restrained  by  an  Injunction 
against  Proceedings  at  Law ;  but  that  the  Commission 
moved  for  in  this  Cause  must  be  considered  as  a  Step  in 
the  Proceedings  at  Law,  and  as  such  was  restrained  by 
the  Injunction  in  the  Court  of  Exchequer.  And  added, 
he  did  not  think  it  necessary  that  any  application  should 
on  this  occasion  be  made  by  the  Defendant  to  the 
Court  of  Exchequer,  as  this  Court  will,  on  this  Motion, 
take  notice  of  the  Proceedings  which  have  been  had 
in  the  Exchequer. 
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4819. 

' '  FREME  and  others  v.  WRIGHT. 

16th  March. 

Assignees  put'  ThIS  was  a  Bill  by  Vendors,  against  the  Vendee, 
^ing^P^^  for  a  specific  Performance.  The  Plaintiffs  were  As- 
1 1  i  t  an  *ig^6cs  of  one  Howardy  a  Bankrupt;  and  in  the  year 
Estate  "  as  he  1816  they  put  up  to  Sale  by  Auction  an  Estate  of  the 
latefy  held  the  Bankrupt.  The  Purchaser  objected  to  the  Title ;  and 
same, an  Abstract  \i  appearing  defective,  he  was  released  from  his  Pur- 
i>f  which  may  he  ^^^^^ 
seen  at  the  Office 

C    •"  held  that        ^^  ^817,  the  Plaintiffs  again  put  up^  the  Estate  for 
Vendee  could  not  Sale ;  and  the  Particulars  of  Sale,  amongst  others,  con- 
insist  upon  any     tained  the  following  Condition : — 
other  Title  than 

such  as  the  Bank'      a  ^,  The  Purchaser  shall  have  an  Assignment  of 
rupt  had.  a  Mr.  Howard'H  Interest  to  on€  Moiety  of  the  Estate, 

^^  under  stick  Title  as  he  lately  held  the  same ;  an  Ab* 
'^  stract  of  which  may  be  seen  at  the  Office  of  Messrs. 
"  Tomlinsons  &  Co.  CopthaU-court  \  but  the  Title- 
'^  Deeds  and  Leases  are  to  remain  in  the  Possession  of 
"  the  Proprietor  of  the  other  Half-share." 

The  Auctioneer,  6n  putting  up  the  Estate,  explained 
to  the  Bidders  that  it  was  a  Re-sale,  on  account  of  a 
Defect  in  the  Title;  and  that  the  Assignees  having  re- 
scinded the  Contract,  again  came  before  the  Public  with 
such  Title  as  they  had ;  and  that  the  Purchaser  was 
not  to  expect  a  good  Title,  but  to  take  it  as  it  was. 

The  Estate  was  purchased  at  the  Auction,  by  the 
Defendant,  for  550/.;  who  refused  to  complete  the 
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Purchase  for  want  of  a  good  Title,  and  brought  an 
Action  for  his  Deposit  and  Expenses,  but  was  restrained . 
from  proceeding  in  such  Action  by  an  Injunction  in 
this  Suit,  «2d  November  i8ig,  until  the  Hearing  of  the 
Cause,  upon  the  Plaintiff's  paying  the  amount  of  the 
Deposit  into  Court 

Mr.  Bell,  and  Mr.  James  Stephen,  for  the  Plain- 
tifls:— 
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Mr.  Home,  and  Mr.  Roupell,  for  the  Defendants. 

The  Vice  Chancellor: — 
Every  Person  who  proposes  an  Estate  for  Sale  with- 
out qualification,  asserts,  in  fact,  that  it  is  his  to  sell, 
and  consequently  that  he  has  a  good  Title ;  but  a  Ven- 
dor, if  he  thinks  fit,  may  stipulate  for  the  sale  of  an 
Estate  with  such  Title  only  as  he  happens  to  have ;  and 
the  question  is.  Whether  these  Particulars  of  Sale  import 
that  the  Vendors  asserted  a  good  Title  to  the  Estate, 
or  meant  only  to  sell  such  Title  as  the  Bankrupt  had? 

The  fourth  Condition  of  Sale  clearly  shows  that  they 
oiily  meant  to  sell  such  Title  as  the  Bankrupt  had ; 
and  states,  that  the  Abstract  of  the  Title  was  to  be  seen, 
so  as  to  enable  any  Person  who  wished  to  bid,  to  inform 
himself  of  the  Title  he  would  acquire. 

It  is  said,  the  Conditions  of  Sale  were  not  circulated 
before  the  Sale,  and  that  the  fourth  Condition  was  only 
goierafly  made  known  by  the  Auctioneer  at  the  Sale, 
so  that  no  opportunity  was  afforded  to  Bidders  to  in- 
spect the  Abstract.    That  is  not  very  probable.    But 

"*^  B  B  3 


366 


i8i9. 


Freme 
and  others, 

Wright. 


CASES  IN  CHANCERY. 

if  the  Defendant  desires  it,  he  may  have  an  inquiry  as 
to  that  fact. 


No  inquiry  was  pressed  for ;  and  therefore  a  Decree 
was  made  for  a  specific  Performance,  with  a  Reference 
to  the  Master  to  inquire  and  state  under  what  Title 
Howard,  the  Bankrupt,  held  Possession ;  and  the  Master 
was  to  settle  a  Conveyance  according  to  such  Title, 
with  a  reservation  of  further  Directions  and  Costs. 


S4th  November. 

1820 :  26  Jan. 
and  gth  Feb. 

Where  a  Plea 
is  taken  by  com' 
mission^  it  does 
not  require  the 
Signature  of 
Counsenl, 


SIMES  V.  SMITH  (a). 

A  PLEA  was  taken  in  the  Country,  and  set  down  to 
be  argued.  It  was  not  signed  by  Counsel,  and  on  that 
ground  Mr.  Wakefield  objected  to  it,  when  it  was  called 
on  to  be  heard. 

Mr.  Dowdeswell,  contra: — 

If  an  Answer  is  taken  in  the  Country,  it  need  not  be 
signed  by  Counsel ;  nor  is  there  any  Case  where  it  has 
been  held,  that  a  Plea  taken  in  the  Country  must  be 


(a)  This  Case,  owing  to  an  oversight,  is  ^nisplaced. 
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80  signed.    A  Demurrer  is  signed  by  Counsel,  but  it          ^s^g, 
cannot  be  taken  by  Commission,  as  a  Plea  may.  '^ ? ' 

SiMES 

V, 

'    The  Commissioners  taking  the   Plea  are  liable,  if        Smith 
Aere  is  any  thing  impertinent  in  it,  or  in  the  Answer  in 
support  of  it. 

Mr.  Wakefield,  in  reply  : — 

A  Demurrer  must  be  signed  by  Counsel,  though  cer- 
tainly an  Answer  taken  in  the  Country  need  not  be  so 
signed.  The  reason  is,  a  Demurrer,  requires  Judgment, 
a  knowledge  of  law ;  and  on  the  same  principle,  a  Plea 
ought  to  be  signed  by  Counsel,  because  it  equally 
requires  legal  knowledge  and  judgment. 

7%e  Vice-Chancellor  s^d,  that  there  being  no  case  in 
point,  he  would  obtain  a  Certificate  of  the  Six  Clerks, 
and  of  some  of  the  principal  Clerks  in  Court,  as  to  the 
Practice;  and  having  received  their  Certificate,  His 
Honor,  on  the  gth  February,  i8ig,  determined,  that  the 
Signature  of  Counsel  to  a  Plea  taken  by  Commission 
was  unnecessary,  and,  in  consequence,  the  objection 
to  the  Plea  was  overruled. 
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HENRY  WARD  and  H.  STANTON  -    -  PlaintiflFs, 

and 

JOHN  MOORE  and  WILLIAM  EBORALL, 
6th  May.  Defendants. 

15th  June.  ^ 

If  the  Owner  JOHN  MOORE  (since  deceased)  being  seised  of 
ofanmquaiyied  certain  real  Estates,  authorized  Michael  Baxter  (since 

ej^ttffl  e    ee  deceased)    to    purchase    a   certain    other  Messuage, 

Will  and  after-  Buildings  and  Lands  of  a  Mr.  Pearston.   Baxter  accord- 

,  wards  the  unqua-  ii^gly;  ^  Buch  Agent,  verbally  agreed,  in  July  1 788,  with 

^ed  legal  Fee  Pearston  for  the  Purchase,  at  the  Sum  of  700  /.,  and  it 

is  conveyed  to  was  alsn  verbally  agreed,  that  Moore  should  be  let  into 

Aim,  the  Will  is  Possession  at  the  ensuing  Michaelmas,  and  should  then 

not  thereby  re-  ^^y  ^j^  Purchase-money,  and  have  a  Conveyance  of  the 

.T*          ^  Estate. .  On  the  2gth  of  September  1788,  Possession 

was  incident  to  ^^^^^^  delivered  to  Moore,  and  he  continued  in  Possession 

the  equitable  of  the  siane  until  the  time  of  his  de^th ;    but  there 

Fee  devised,  being  some  objection  as  to  the  Title^  the  Conveyance 

But  if  he  af  ^j^  deferred.  ,  Moore,  by  his  Will,  gth  December  1 788, 

^^'^S  C^^  ^  devised  all  his  Estates  to  the  Plaintiffs,  in  Trust  to  sell 

ance^the  lesal  *^®  *5U3[^©>  ^id  -with  the  Produce  of  the  same  to  pay  off 

^ce^  for  the  Mortgages  and  the  Costs  of  the  Trust  and  to  place  the 

purpose  of  pre-  Residue  in  the  Funds,  and  pay  the  Dividends  to  his 

ventii^  Dower,  Wife  for  life,  and  after  her  death,  to  certain  Persons  in 

•l^."*  ^^,f  f  ^  the  Will  mentioned. 
of  the  Win,  being 

a  change  m  the         ^^  difficulties  as  to  the  Titie  to  tiie  Estate  being  re- 
quaUty  of  the      »  .       ^  ,    ,      «  ,      » 

Estate  and  not     °^ov®^>  ^  Conveyance  was  made  by  Pearston,  by  Lease 

incident  to  the      u^d  Release,  dated  in  July  1789,  to  Moore  and  Eborall, 

equitable  Fee.       to  hold  to  them,  their  Heirs  and  Assigns,  to  the  only 

proper  use  and  behoof  of  them,  their  Heirs  and  Assigns, 

subject  nevsrtbeless  as  to  the  Estate  limited  to  the 
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use  of  EboraUf  his  Heirs  and  Assigns,  in  trust  for 
Moore,  his  Heirs  and  Assigns.  Moore  died  in  Janu- 
ary  1790.  John  Moore^  the  Defendant,  was  his  Heir 
at  Law. 

In  1813,  the  Plaintiffs  sold  all  the  Testator's  Estates 
80  devised  to  them,  as  before-mentioned,  except  the 
Estate  purchased  of  Pearston,  some  doubts  having 
arisen  whether  that  Estate  passed  by  the  Will;  but 
the  Testator's  Wife  having  purchased  of  the  Defendant 
all  his  Interest  in  the  Estate  for  her  life,  without  pre- 
judice to  the  Claims  of  any  of  the  Parties,  she  was 
permitted  to  receive  the  Rents  and  Profits  during  her 
life.  She  died  on  the  3 1st  April  1815.  Upon  her 
death,  the  Plaintiffs  being  desirous  of  selling  the  Estate, 
and  to  apply  the  Purchase-money  according  to  the 
Trusts  of  the  Will,  requested  EboraU  to  assign  the 
legal  Estate  to  them ;  and  on  his  refusing  to  do  so, 
the  present  Bill  was  filed,  the  Prayer  of  which  was, 
that  it  might  be  declared  that  Eborall  was  a  Trustee 
of  the  Estate  under  the  Conveyance  firom  Pearston,  of 
the  24th  July  1789,  and  that  he  might  be  directed  to 
convey  the  same  to  the  Plaintiffs,  as  Trustees  under 
Moore^s  Will,  or  join  in  conveying  the  same  to  a  Pur- 
chaser, when  the  same  should  be  sold.  By  the 
Answers  of  the  Defendants,  Moore  and  Eborall,  the 
former  submitted  that  the  Testator  could  not  be  con- 
sidered as  the  Owner  of  the  Estate  when  he  took 
Possession  of  the  same,  and  that  it  did  not  pass  by  his 
WiU,  he  not  being  possessed  of  the  Estate  when  the 
Will  was  made ;  and  that  if  the  Will  did  pass  the 
Estate,  that  the  Conveyance  of  the  same  by  Pearston 
to  the  Testator  and  Eborall,  after  the  making  of  the 
Will,  revoked  the  same.  Eborall,  by  his  Answer, 
stated,  that  his  Name  was  inserted  in  the  Conveyance 
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for  the  purpose  of  preyenting  the  Estate  thereby  con- 
veyed from  being  subject  to  Dower,  and  submitted  to 
act  as  the  Court  should  direct 

Mr.  Heald,  and  Mr.  PhUUmare,  for  die  Plaintifis : — 

The  Parol  Agreement  to  purchase,  and  the  Pos- 
session, enabled  the  Devisor  to  pass  the  Estate  by  his 
Will.  In  Equity,  he  was  Owner  of  the  Estate,  and 
might  devise  it  (a).  Supposing  it  passed  by  the  Will,, 
the  subsequent  Conveyance  to  the  Testator  and 
JB&oro// did  not  operate  as  a  Revocation  of  the  same. 
There  was  not  any  modification  of  the  Ownership  that 
evinced  a  change  of  intention ;  a  Conveyance  solely 
to  the  Testator  himself  would  not  have  revoked  his 
WiU,  nor  can  a  Conveyance  of  the  legal  Estate  taken 
to  the  Testator  and  another,  a  mere  Trustee  to  prevent 
Dower,  have  any  other  effect.  The  equitable  Owner- 
ship still  remained  in  the  Testator;  he  had  a  sole 
Seisin  in  Equity  in  Fee,  though  constituted  partly  of 
a  legal,  and  partly  of  an  equitable  dominion.  When 
the  Uses  are  modified  by  a  Power  of  Appointment, 
then  a  change  of  intention  may  be  inferred,  as  was 
decided  by  the  late  Vice-Chancellor,  Sir  Thomas  Plumer, 
in  RawUns  v.  Burgis(b);  but  even  that  Decision  has 
been  doubted,  and  an  Appeal  is  now  pending  to  the 
Lord  Chancellor.  The  Conveyance  in  this  Case  was 
according  to  the  usual  mode  of  Conveyance  to  a  Pur- 
chaser, and  consistent  with  the  intention  of  devising 
the  same,  as  expressed  in  the  Will.  They  cited  JUotni- 
drelly.  Maufidrell(c). 


(a)  As  to  this  point,  and 
that  the  Estate  would  pass  by 
theWill,  see  Holmes  V.  Barker, 
«fi^f,voLii.46i2. 


(^)  s  Ves.  &  Bea.  382. 
(c)  10  Ves.  246. 
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Mr.  Beil,  and  Mr. 


cmUra: — 


Sapposing  the  Parol  Agreement  and  the  Possession 
gave  the  Testator  an  equitable  Estate,  Moore,  under  the 
Conveyance  to  him  and  Eboratt,  took  a  different  and 
modified-  Kstsite,  and  the  Conveyance .  operated  as  a 
Revocation  of  the  previpus  Will.  In  these  Cases  w^ 
eannot  look  at  the  intention.  A  Fine  or  a  Recovery 
subsequent  to  a  Will,  though  intended  as  con- 
firmatory of  the  Will,  operates  as  a  Revocation,  from 
the  effect  of  the  Conveyance,  though  contrary  to  the 
intention.  A  Partition,  indeed,  has  been  held  not  to 
be  a  Revocation  even  at  liaw  (e).  The  Conveyance  to 
the  Testator  and  Eborall  was  probably  intended  to 
bar  a  Claim  to  Dower,  though  the  Court  cannot 
perhaps  infer  that,  as  it  is  not  stated  in  the  BiU  to  have 
been  conveyed  for  that  purpose. 

If  Eboratt  had  died  before  Moore,  Moore  would  have 
taken  the  whole  Estate ;  but  he  dying  before  EboraU, 
the  latter  takes  the  whole.  Moore  took  by  the  Con- 
veyance a  different  Estate  from  that  which  he  was 
before  entitled  to,  and  had  devised,  and  therefore  it 
was  a  Revocation. 

In  WiUiaimY.  Owen{f),  ^e  Master  of  the  JRoUs  says, 
"  In  Parsons  v.  Freeman  (g),  Lord  HardwUke  estar 
blishes  this  principle;  that  wherever  the  Estate  is 
modified  in  a  manner  different  from  that  in  which  it 
stood  at  the  time  of  making  the  Will,  there  is  a  Re- 
vocation.^ 
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(e)  See  Luther  v.  Kidby, 
3  P.  Wms.  170,  in  note ;  and 
Tickner  v.  Tickner,  cited  in 
Parsoiu  v.  Freeman,  3  Atk. 
741- 


(J)  a  Ves.jun.699. 
{g)  3  Atk.  741. 
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The  Case  stood  over,  and  on  the  subsequent  i5tlr 
June,  the  Vice-ChanceUor  gave  his  Judgment  to  the 
foUowing  effect : — 

If  the  Owner  of  an  unqualified  equitable  Fee  devise 
it  by  his  Will,  and  afterwards  take  a  Conveyance  of 
the  unqualified  legal  Fee,  this  is  no  Revocation  of  the 
Will,  because  the  Conveyance  was  incident  to  the  equi- 
table Fee  ;  as  a  Partition  is  no  Revocation  because 
incident  to  a  joint  Estate.  Here  the  subsequent  Con- 
veyance was  not  such  as  was  incident  to  the  unqualified 
equitable  Fee,  but  made  an  alteration  in  the  quahty  of 
the  Estate,  and  was  therefore  a  Revocation. 


sgth  June. 

Where  there 
are  Infant  2)e- 
fendants^  they 
will  not  be  con" 
chded  as  to  the 
question  of  Banlh' 
ruptcy^  hf  the 
production  of  the 
'  Comnussiony  fyCm 
under  the  ^^G.Zy 
c;i3i,  8. 11 ; 
though  no  Notice 
has  been  given  on 


BELL  and  another  v.  TINNEY  and  others. 

1  HE  Bill  was  filed  by  Assignees  of  a  Bankrupt,  to 
set  aside  a  Settlement  made  by  the  Bankrupt  after 
Marriage  upon  his  Wife  and  Children.  There  was  no 
other  Evidence  of  the  Bankruptcy  except  the  Com- 
mission, which  the  Counsel  for  the  Plaintiffs  insisted 
was  sufficient,  under  the  49  Geo.  3,  c.  121,  s.  11 ;  but 
the  Vice-Chancellor  held,  that  as  there  were  Infant 
Defendants,  he  would  not  bind  them  by  the  want  of 
the  Notice  required  in  the  Act;  and  directed  an  Inquiry 

their  part  of  an  intention  to  dispute  the  Conmission, 
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before  the'  Master,  whether  a  CommiBsion  had  duly 
issued  againist  the  Bankrupt  (g). 
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(g)The  Act  provides,  that 
from  and  after  the  passing  of 
it,  *'  in  ail  Suits  in  Equity  now 
instituted,  or  to  be  instituted, 
by  or  against  any  Assignee  of 
any  Bankrupt,  the  Commission 
of  Bankrupt,  and  the  Pro- 
ceeding of  the  Commissioners 
under  the  same,  shall  be  Evi- 
dence to  be  received  of  the 
Petitioning  Creditor's  Debt, 
and  of  the  Trading  and  Bank- 
ruptcy of  such  Bankrupt,  as 
against  all  the  other  Parties  in 
such  Suit;  unless  such  Parties, 
some  or  one  of  them,  shall 
within  ten  days  after  Rejoinder 
in  the  Cause  give  Notice  in 
Writing  to  the  Assignee,  that 


they  or  he  intend  to  dispute 
the  said  Trading,  Petitioning 
Creditor's  Debt,  or  act  of  Bank- 
ruptcy, or  some  or  one  of  such 
matters :  and  when  such  No- 
tice shall  have  been  given,  if 
the  Assignee  shall  prove  the 
matter  so  disputed  to  the  satis* 
faction  of  the  Court,  the  Costs 
occasioned  by  such  Notice,  to 
be  taxed  by  the  proper  Officer, 
shall,  if  the  Court  see  fit,  be 
paid  by  the  Party  or  Parties 
giving  such  Notice  to  the  As- 
signee; and  the  Service  of 
guch  Notice  may  be  proved  by 
Affidavit,  upon  the  Hearing  of 
the  Cause." 


1819. 


Bell 
and  another, 

V. 
TiNNET 

and  others. 


MACKENZIE  v.  JOHNSTON,  MEABURN 
and  others. 


Jane. 


The  Bill  stated,  that  in  April  1817,  the  Plaintiff,  then      ^  BiUJor  an 

a  Partner  with  one  Vigurs,  since  a  Bankrupt,  entered  Account  mil  lie^ 

into  an  Agreement  with  the  Defendants,  Johnston  and  ^  the  Frindpal, 

Meabum,  the  Owners  of  a  Vessel  called  the  Jemima,  ^oinst  an  Agent 

about  to  sail  for  the  Ea^  Indies,  to  ship  a  quantity  of  ^^^f  ^^J^ 
T5  _.!.  .      T>     .  1        •  , .   ,        ,    .    Goods  for  km. 

Earthenware  to  Bombay,  to  be  there  sold  by  their 
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Agents  on  their  Account;  and  that  the  Defendants 
should  advance  to  the  Plaintiff  and  his  then  Partner 
275/.  1 5.  6d.  on  the  Credit  of  the  Shipment;  and  that 
the  Money  produced  by  the  sale  of  the  Goods  in  India, 
after  deducting  the  necessary  Expenses  incident  to- such 
Adventure,  and  the  said  Sum  of  275  /.  1  5.  6  d.  should 
be  paid  over  to  the  Plaintiff  and  his  Partner  by  the  De- 
fendants : — ^That  the  Shipment  was  accordingly  made, 
and  was  consigned  by  the  Defendants,  Johnston  and 
Meabum,  to  their  Agents  at  JSomftoy : — That  the  Part- 
nership of  the  Plaintiff  with  VigtarB  was  dissolved  on 
the  30th  September  1 81 8,  but  no  Settlement  of  Accounts 
ever  took  place : — ^That  a  Commission  issued  against 
Vigurs  on  the  1st  March  i8ig,  and  Assignees  (three 
of  the  Defendants  to  the  Bill)  were  chosen : — That 
Johnston  and  Meabum  never  accounted  for  the  Proceeds 
of  the  Earthenware,  and  that  there  is  an  open  and 
unsettled  Account  subsisting  between  them  relative 
thereto ;  and  that  upon  a  fair  Statement  of  their  Re- 
ceipts and  Payments  in  respect  of  such  Adventure,  a 
considerable  Balance  is  due  tq  the  Firm  of  Vigurs  and 
Co.  from  the  Defendants,  Johnston  and  Meabum. 

The  Bill,  amongst  other  things,  charged,  that  one 
of  the  Items  on  which  the  Defendants,  Johnston  and 
Meabum,  claimed  to  be  entitled  to  a  Balance  in  their 
favour,  was  a  Charge  of  220  /•  7  «•  7  d.  for  Discount,  at 
35  /•  per  cent,  and  three  per  cent,  for  breakage,  upon 
the  Sum  at  which  the  Goods  were  alleged  to  be  sold, 
which  Claim  was  contrary  to  the  Custom  of  the  Trade. 
The  Prayer  of  the  Bill  was  for  an  Account. 

The  Defendants,  Johnston  and  Meabum,  put  in  a 
general  Demurrer  for  want  of  Equity. 
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Mr.  TreslovCf  in  support  of  the  Demurrer  :--r 
This  is  not  a  Case  in  which  a  Bill  will  lie ;  the  Plain- 
tiff's remedy  is  at  Law.  He  might  file  a  Bill  for  a 
Discovery  only,  but  not  a  Bill  for  Relief,  Lord  Thurlow 
says,  in  Hoare  v.  CofUencin{h)y ''  As  to  an  Account,  this 
is  only  a  repayment  of  Money,  and  that  the  Money 
for  which  the  Teas  sold  shall  be  deducted."  In  that 
Case  the  Demurrer  was  allowed.  In  Dinwiddie  v. 
Bailey  (i).  Lord  Eldm  says,  '<  there  must  be  mutual 
Demands  to  support  a  Bill  for  an  Account."  In  this 
Case  there  is  only  one  article  to  account  for,  viz.  the 
Cargo  of  Earthenware ;  there*  was  no  other  matter  of 
Account  between  the  Parties. 


AlACKENtlR 

17. 
JOIINSTOK 

and  othes. 


This  is  not  like  the  Case  of  an  Account  sought 
against  a  Factor  or  Trustee.  There  was  a  Case  before 
the  late  Vke^Chancelhr  (k),  where  the  Plaintiff  filed 
a  Bill  against  his  Banker  for  an  Account;  I  demurred 
to  the  Bill,  and  the  Demurrer  was  allowed. 

Mr.  Pepys,  contra : — 
The  Defendant  was  a  Trustee  for  the  Plaintiff,  which 
distinguishes  this  Case  from  those  cited.  We  say  that 
Credit  has  not  been  given  for  the  Goods  sold,  and  are 
desirous  of  knowing  to  whom  they  were  sold,  that  it 
may  be  ascertained  what  they  really  sold  for. 

The  Vice-Chanoellor  :^- 

The  Defendants  here  were  Agents  for  the  Sale  of  the 

Property  of  the  Plaintiff,  and  wherever  such  a  relation 

exists,  a  Bill  will  lie  for  an  Account.    The  Plaintiff 

can  only  learn  from  the  Discovery  of  the  Defendants 


(A)  1  Bro.C.C.a7. 
(i)6Ve8. 136. 


{k)  Sir  Thomas  Phtmer. 
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how  they  have  acted  in  the  execution  of  their  Agency; 
and  it  would  be  most  unreasonable  that  he  should  pay 
them  for  that  Discovery,  if  it  turned  out  that  they  had 
abused  his  confidence ;  yet  such  must  be  the  case  if 
a  Bill  for  Relief  will  not  lie. 

Demurrer  overruled. 


BIRCH  t>.  GLOVER. 

^gth  June. 

Whtre  there  is  ThE  Vice-ChanceUor  held,  that  if  a  real  Estate  de- 
o  Devise  of  real  vised  to  an  Ir^arU  is  rendered  liable  to  the  Payment  of 
Estate  to  an  In-  Debts,  on  the  Insufficiency  of  the  personal  Estate,  and 
ftmtysnhfectto  ^^  j^  admitted  on  the  Hearing  of  the  Cause,  that  the 
the  pmment  of  ,  _,  ../«.«,  /    ,. 

Debts  the  Court  V^^^^^  Estate  is  msumcient,  a  Sale  cannot  be  directed 

wUl  not  direct  a    until  a  Report  is  made  of  such  Insufficiency ;  but  liberty 

SakontheHeaT"  wiU    be  given    to  the  Master  to  make  a   separate 

ing  of  the  Cause,  Report. 

though  the  insuf" 

fidencjf  of  the  personal  Estate  is  admitted,  untU  the  Master  has  made  a 

septtrate  Report. 
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THORNHILL  v.  THORNHILL  and  others.  y     ^^!^'    > 

y^  29  June. 

George  BARNE  devised  to  his  Wife  for  her  life      2)ew,e  of 
all   his    Lands,  as   well   Freehold    as   Copyhold,    in  Lands  to  Testae 
Norfolk  \  and  directed  that  his  Estate  at  Holbeach,  in  ^0^'  ^ifefor 
the  county  of  Uncobi,  which  he  had  settled  before  ¥^*'^^^  «  *- 

Marriage  upon  his  said  Wife  for  hfe.  toeeth^  with  his    y%     /    ^     , 
^  .  .       .      ,         .,  ^\t    /.  1,       1^.  ,   1      rfter  her  death 

Estates  lying  m  the  said  county  of  Norfolk,  which  he  ^j^^  ^^^^  should 

had  given  by  his  Will  to  her  for  life,  should  be  sold   be  sold,  and  the 
as  soon  as  might  be  after  her  decease,  and  the  Money  Produce  divided 
arising  therefrom  equally  divided  among  his  Nephews  om&ng  his 
and  Nieces;  the  Children  of  such  as  should  be  then  ^^^?^  . 
dead,  standing  in  the  place  of  their  Father  and  Mother  ^^    i     ,      ' 
deceased.  them  as  should  be 

then  deady  to 
The  Testator  died  on  the  14th  March  1788,  leaving  a  stand  in  the  place 
Widow  and  Six  Nephews  and  Nieces ;  and  also  leaving  <lf  ^l^^  Pother 
the  Defendant,  Sir  Charles  BhU,  who  was  the  only  Son  '^f^^'^^J^^ 
of  a  deceased  Niece ;  and  four  others,  the  Children  of  ^^  Nephew  died 
a  deceased  Nephew.  ^  ^he  Testator's 

l^e-timey  leaving 
One  question  was.  Whether  the  benefit  of  the  Bequest  Children*   Held^ 
extended  to  such  of  the  Children  of  the  Nephews  and  '^  '^  *«»S^' 
Nieces  who  died  in  the  Testator's  life-time,  or  only  to  fj^^^'^ 
such  Nephews  and  Nieces  aa  were  in  esse  at  the  ^^.^  ^^^^  j, 
Testator's  death  ?  Bator's  Nephews 

and  Nieces  as 
The  Vice-chancellor  was  of  Opinion,  that  the  Gift  v>ere  in  esse  at 

to  Nephews  and  Nieces  must  necessarily  be  confined  ^^^  Testator's 

death;  and  to 
the  Children  of  such  of  them  as  should  die  after  the  Testator,  and  before 
the  Testator's  Wife. 
Vol.  IV.  C  c 
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to  Nephews  and  Nieces  living  at  the  death  of  the 
Testator,  and  that  they  were  to  take  only  if  they  sur- 
rived  the  Wife  ;  and  that  if  they  died  after  the  Testator 
and  before  the  Wife,  then  their  Children  were  to  stand 
in  their  place. 


V^ 


By  the  Decree,  it  was  ^  Declared,  that  the  Children 
of  Nephews  vmd  Nieces  who  died  before  the  Testator, 
George  Bame,  and  their  RepredentatiTes,  are  not  en-' 
titled  to  any  Share  in  the  Proceeds  to  arise  from  the 
Sale  of  the  several  Messuages,  Lands,  Tenements  and 
Hereditaments,  situate, 8cc.  in  the  Pleadings  mentioned; 
and  it  was  ordered,  that  the  Plaintiff  ^s  Bill  do  stand 
dismissed  as  against  the  Defendants,  Sir  Charles  Blois, 
Arthur  William  TroUope,  and  Mmy  Arme,  absolutely,  and 
'V  as  against  the  Defendant,  TTumas  Daniel  TroUope,  so  far 
'  "^^^urfae  claims  to  be  interested  as  a  Child  of  a  Nephew 
who  died  in  the  life-time  of  the  said  Testator,  with  their 
Costs  of  that  Suit  to  be  taxed ;  and  it  was  ordered, 
that  such  Costs  be  paid  by  the  Plaintiffs ;  and  it  was 
ordered,  that  the  Plaintiffs  be  repaid  such  Costs  out 
of  the  Property  in  question ;  and  it  was  ordered,  that 
the  said  Master  do  inquire,  and  state  what  Nephews 
and  Nieces  of  the  said  Testator  were  living  at  the 
time  of  his  death,  and  which  of  them  died  in  the 
interim,  between  the  death  of  Testator  and  the  death 
of  the  said  Anne  Bame,  the  Tenant  for  Life ;  and 
whether  they  left  any  and  what  Children,  and  which  of 
those  Children  died  before  the  death  of  die  said  Arnie 
Bame,  the  Tenant  for  Life,  and  who  were  their  personal 
Representatives,  &c." 
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ANONYMOUS.  1819. 


In  this  Case,  the  Vice-chancellor  held,  that  if  a  Matter  gth  July. 
in  Bankruptcy  is  referred  to  a  Master,  and  he  finds  it 
necessary  to  examine  Witnesses,  a  Certificate  to  the 
Court  must  be  made  by  him  of  the  necessity  of  such 
Examination,  and  the  Court  will  thereupon  make  an 
Order  accordingly. 


Ex  parte  BELLOTT,  in  re  LINGARD.       ^  A^-^^^  V 

Same  Day. 

.  An  Order  had  been  made  in  Bankruptcy,  referring  a     Order  in  Bank- 

Solicitor's  Bill  to  be  taxed,  and  reserving  the  question  ruptcy,  referring 

as  to  the  Costs  of  the  Taxation.  The  Costs  were  taxed,  ^  ^Ir  ^*  * /•* 

'  toa  Master/or 

and  one-sixth  of  the  amount  of  the  Bill  delivered  taken  off  Taxatum.resenh 

upon  such  Taxation.    The  Solicitor  brought  an  Action  ingCastsofTax- 

for  the  amount  of  the  taxed  Costs,  without  deducting  ation.    BUI 

the  Costs  of  the  Taxation ;  and  the  present  Petition  was  ^^^^»  ^^  ^^^ 

presented  to  stay  the  Proceedings  at  Law :  and  the      ,    ^"**^? 
,  ^w      ,«,,,.      .     ,--  ^-r^.,,  taken  of.    The 

doctrme  of  Lord  Redesdale,  th  the  Matter  of  Dulon(a).    SolicUor  brines 

an  Action  for 
The  Vice-chancellor  referred  it  to  the  Master  to  tax  ^/,g  ^^jp^^  (^^^, 

llie  Costs  of  the  Taxation  of  the  Bill,  and  directed  the  without  deduct- 

(a)aSch.&Lefr.x,o.  ^^^    ^ 

Petition,  the  Action  was  staid,  and  a  Reference  made  to  the  Master  to  tax 
the  Costs  of  the  Taxation  of  Costs;  and  after  deducting  the  Anumnt  thereof 
from  the  taxed  Costs,  the  same  "were  ordered  to  he  paid  to  the  Solicitor. 

c  c  « 
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same  to  be  deducted  from  the  Amount  of  the  taxed 
Costs ;  and  that  the  taxed  Costs ,  after  such  Deduction, 
be  paid  to  the  Solicitor ;  and  that  the  Action  at  Law 
should  be  staid. 


loth  July. 

DeposUioMOH 
the  part  of  the 
Defendant  sup- 
pressed  after 
Publkationj  he- 
cause  the  Clerk 
of  the  Defenr 
danfs  Solicitor 
acted  as  Clerk  to 
the  Comndssionr 
ere. 


COOKE  t;.  WILSON. 

A  MOTION  was  made  on  behalf  of  the  Plaintiff 
to  suppress  the  Depositions  taken  and  published  in 
this  Cause,  for  irregularity  in  the  execution  of  the 
Commission.  The  irregularity  complained  of,  was,  that 
a  Clerk  to  the  Solicitoi:3  of  the  Defendants  was  em- 
ployed by  the  Commissioners  in  taking,  writing,  tran- 
scribing and  engrossing  the  Depositions. 

Mr.  Agar,  and  Mr.  Duckworth,  in  support  of  the 
Motion,  cited  Newton  v.  Cooke  (a),  and  Selwyn'a 
Case  (6),  where  the  Defendants  Depositions  were  sup- 
pressed, because  the  Solicitor  of  the  Defendants  was 
one  of  the  Commissioners. 


Mr.  Heald,  and  Mr.  Alcock,  contra: — 
No  injury  appears  to  have  arisen  from  the  oversight 
in  employing  this  person  as  Clerk;  for  he  swears  he 


(a)  2  Dick.  793 ;  S.  C.  under 
name  of  Netote  v.  Foot,  2  Ch. 
Rej).  178. 


{b)  2Dick.563- 
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never  disclosed  any  part  of  the  Depositions-;  and  that 
be  did  not,  before  nor  after  the  execution  of  the  Com- 
mission,  interfere  in  the  managing,  conducting,  or 
carrying  on  of  the  Cause.  Besides,  the  nature  of  the 
Suit  is  such,  that  a  knowledge  of  the  Depositions  could 
be  of  no  use. 


3S1 


1819. 


Cooke 

V. 
WlLSOK. 


The  Vice-Chancellor  : — 
No  Person  can  take  part  in  the  execution   of  a 
Commission  who  is  not  wholly  indifferent^  and  a  So- 
licitor's Clerk  is  within  the  policy  which  excludes 
SoUcitors. 


GRAVES  t;.  HUGHES. 

23d  July. 

John  COATES  being  entitled  to  the  sum  of  2,000  /.      TestMirix^  by  a 

in  right  of  his  Wife,  the  Testatrix,   which  was   on  Codicil  to  her 

Mortgage  to  Sir  Thomas  Mostyn,  they  made  a  Setfle-  ^^'^'  bequeathed 

ment  on  the  10th  and  11th  June  1757,  by  which  the  .,  «    *    .^ 

'*'"•'  M.  H.  an  Afrear 

of  Interest y  due  on  a  Mortgage^  amounting  to  600  /.  as  she  computed  the  same. 

After  the  making  of  the  Codicil  she  lived  eleven  yearsj  and  received  Interest 

from  the  Mortgagor  to  the  amount  of  648 1 

On  a  Reference  to  the  Master,  he  found  that  646^  %s.  3  d.  teas  due  to 

the  Testatrix  for  Interest  when  she  made  her  Codicil ;  and  that  a  sum  to  that 

amount  was  due  to  her  for  Interest  when  she  died ;  and^  upon  the  Affidavit  of 

F.   he  found  that  the  Interest  received  by  the  Testatrix  after  the  making 

of  her  CodicUf  was  so  received  in  respect  of  Interest  as  it  accrued  due  after 

the  making  of  the  Codicil^  leaving  outstanding  the  Arrear  of  Interest  dm  , 

when  she  made  the  Codicil. 

Heldf  that  the  Legacy  xvas  not  reduced  by  the  receipt  of  Interest  subsequent 

to  the  making  of  the  Codicil. 

c  c  3 
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2,000  /.  was  conveyed  to  ft  Trustee,  in  Trust  to  pay 
the  Interest  to  them  for  their  lives,  and  to  the  Survivor 
for  his  or  her  life;  and  to  pay  ^ooL  part  of  the  0,000/. 
as  they  should  appoint,  and  the  residue  to  their  CIiiK 
dren;  and  if  no  Children,  to  the  Survivor.  In  1758 
they  assign  150/.  as  a  Security  to  that  Amount,  with 
Interest  at  four  per  cent,  to  Owen  Ellis ;  and  in  1759 
they  assign  50  /.  to  Jane  Smith,  as  a  Security  for  that 
Sum,  and  four  per  cent.  Interest.  Owen  !ElHs  in  1763 
assigned  the  Security  for  tiie  150/.  to  JUehard  Lloyd; 
and  in  June  1770,  Jane  Smith  also  assigned  to  him  her 
Security  for  50  L  Jacob  Coates,  the  Husband,  ilied 
without  Issue,  and  by  his  death,  his  Wife,  the  Testatrix, 
became  absolutely  entitled  to  the  2,000/.  subject  to 
the  Payment  of  the  200/.  which  had  been  assigned  as 
a  Security,  and  vested  in  Lloyd.  The  Interest  on  the 
200  /.  was  regularly  paid  by  Sir  R.  Mostyn^  and  on 
the  22d  February  1786,  Sir  jR.  Mostyn  paid  off  the 
200  /.  due  to  Lloyd,  but  there  was  no  Evidence  to  show 
whether  such  Payment  was  made  by  the  direction  or 
with  the  consent  of  the  Testatrix.  Sir  R.  Mostyn  frcMH 
time  to  time  paid  several  Sums  on  account  of  Interest, 
and  such  Payments  consisted  of  Sums  on  Account 
to  the  month  of  September  1786,  but  from  that  time 
to  the  death  of  the  Testatrix,  in  April  1797,  the  sum 
of  36/.  (being  the  amount  of  Interest  on  1,800/.  at 
four  per  cent.)  was  paid  half*yearly.  The  Testatrix  by 
her  Will,  dated  the  10th  April  1788,  cifter  directing  her 
Debts,  and  those  of  her  late  Husband,  and  Funeral 
Expences,  to  be  in  ihe  first  place  paid,  and  after  reciting 
that  she  was  entitled  to  a  sum  of  2,000/.  or  there- 
abouts, with  an  Arrear  of  Interest,  due  on  Mortgage 
^or  otherwise,  from  Sir  Rx^er  Mosttyn,  Bart,  and  also 
to  a  Moiety  of  the  Purchase  Money  forthe  Gopp  Estate, 
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pwohased  by  him  from  her  and  her  two  SisteiSy  the 
amoimt  of  which  had  not  been  afioertained;  she  be* 
queatfied  to  her  Maid  Senraat,  Mary  HugkiSf  the  sum 
of  800/.  to  be  paid  within  three  months  after  the  Tefr- 
tatrix"^  decease ;  and  to  the  Defendant,  WillUm  HugkeSf 
the  snm  of  doo  /.  to  be  paid  at  the  same  period ;  and 
after  giving  some  small  pecnniaiy  and  some  specific 
Legacies,  she  gave  the  residue  of  her  Property  to  the 
Three  CSnldren  of  her  Nephew,  Thomas  Wdcbmaa 
Wyime^  equally  to  be  divided  between  them.  By  a 
Codicil  to  her  Will,  dated  the  eleventh  day  of  the 
same  monA  of  April,  after  reciting  that  the  siaid  Sir 
9joger  Masiyn^  Bart,  then  etood  indebted  to  her  in 
the  sum  of  a,ooo/.  whidi  she  had  taken  notice  of  in 
her  Will,  on  which  Sum  there  was  a  considerable 
Arrear  of  Interest,  amounting  to  600 /.and  upwards, 
due  to  her,  as  she  computed  tiie  same ;  -she  by  her  said 
Codi^Ml  bequeathed  all  the  said  Arrear  of  Interest  so 
due  for  the  said  Q,ooo/.  be  the  same  more  or  less,  unto 
ihe  ]>efendant,  WilMam  Ht^hes,  and  her  Maid  Servant, 
the  said  JHoiy  Hughes,  equally  to  be  divided  between 
•them;  and  the  Testatrix  ftirther  directed,  that  the 
residuary  Legatees  named  in  her  Will  should  not  claim 
any  right  or 'benefit  to  the  Interest  of  the  said  a,ooo/. 
thereinbefore  bequeadied,  or  any  part  thereof.  On  a 
Refetence  to  the  Ma$ier,'he  made  his  B«port;  and  Ex- 
ceptions we? e  taken,  and  in  particalar  as  to  that  part  of 
the  Report  which  related  to  the  Legacy  to  Maty  Hughes, 
by  the  Codicil,  of  the  Arrear  oflnterest  in  respect  of  the 
Mortgage  of  a,ooo/.  mentioned  in  the  Testatrix's  Will, 
the  Master  being  of  opinion,  that  the  Bequest  passed  all 
the  Interest  on  the  2,000/.  Mortgage  due  at  the  Testa^ 
trix's  death,  whereas  it  was  insisted,  that  the  Bequest 

c  c  4 
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passed  only  the  amount  of  the  Interest  due  at  the  time 
of  making  the  Will.  On  the  hearing  of  the  Exceptions, 
22d  April  iSig,  the  Vice-Clumcellor  referred  it  back  to 
the  Master  to  review  his  Report,  and  to  inquire  what  was 
the  amount  of  the  Arrears  of  the  Interest  due  to  the 
Testatrix  at  the  time  of  making  the  Codicil,  as  she  com- 
puted the  same ;  and  whether  any  and  what  of  such 
Arrears  remained  due  to  the  Testatrix  at  the  time  of 
her  death ;  and  the  Master  was  to  state  any  circum- 
stances specially.  The  Master ^  by  his  reviewed  Report, 
sad  April  18 ig,  stated,  he  found  that  on  the  11th  day 
pf  April  1788,  the  time  of  making  the  Codicil  in  the 
said  Order  mentioned,  the  sum  of  646/.  %s.  3  J.  was 
due  to  the  Testatrix  for  Arrears  of  Interest,  as  he 
computed  the  same.  And  he  found,  that  in  computing 
the  Principal  and  Interest  d«e  to  the  said  Testatrix  at 
the  time  of  her  death,  as  certified  by  his  said  Report 
of  the  joth  day  of  February  1819^  he  considered  the 
said  sum  of  200  /.  paid  by  the  said  Sir  Roger  Mostyn 
to  the  said  Richard  Uoyd,  as  having  been  paid  on 
account  of  Interest,  it  having  been  so  considered  by 
Master  Thompson  in  taking  the  Account  of  Principal 
and  Interest  due  on  the  said  Mortgage,  in  pursuance 
of  a  Decree  made  in  a  Cause  instituted  by  Wiliiam 
Hughes,  one  of  the  Defendants  in  this  Cause,  and  since 
deceased,  against  Sir  Th&mas  Mostyn,  the  Owner  of 
the  mortgaged  Premises,  and  John  Wdchman  Wynne^ 
one  of  the  Plaintiffs  in  this  Cause ;  but  considering 
the  said  sum  of  200/.  paid  by  the  said  Sir  Roger 
Mostyn  to  the  said  Richard  Uoyd  as  aforesaid,  pay- 
ment of  part  of  the  said  principal  sum  of  2,000  /. 
the  said  sum  of  646  /.  8  ^.  3  d.  was  in  fact  the  amount 
of  the  Arrears  of  Interest  due  to  the  said  Testatrix  at 
the  time  of  making  the  said  Codicil ;  and  as  to  the 
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said  Inquiry,  whether  any  and  what  part  of  such 
Arrears  remained  due  to  the  said  Testatrix  at  her 
death,  he  found  that  the  Sums  received  by  her  in  her 
life-time  for  Interest,  after  making  the  said  Codicil, 
amounted  to  the  sum  of  648  L ;  and  the  Affidavit  of 
John  Faulkner,  of,  8cc.  had  been  laid  before  him  on 
the  part  of  the  Defendants,  in  which  the  said  John 
Faulkner  stated,  that  he  well  knew  Jane  Coates,  the 
Testatrix,  he  having  been  for  fifteen  years  and  upwards 
prior  to  her  death  Clerk  to  Mr.  Charles  Handlian, 
then  deceased,  her  late  Solicitor;  and  that  he  was 
well  acquainted  with  the  circumstancy  relating  to  the 
Mortgage  which  was  due  to  the  said  Jane  Coate$  at 
the  time  of  her  death,  from  the  late  Sir  Roger  Mostyn, 
and  the  Interest  thereon,  having  had  frequent  conver- 
sations with  the  said  Jane  Coates  on  the  subject  there- 
of:— That  the  said  Janfi  Coates  being  greatly  distressed, 
on  account  of  the  Agent  of  the  said  Sir  Rc^er  Mostyn 
having  for  a  number  of  years  paid  her  considerably  less 
than  the  amount  of  the  Interest  which  she  conceived 
herself  entitled  to  receive,  employed  the  said  Charles 
Hamilton  to  obtain  regular  Payment  of  the  full  Amount 
of  the  same,  and  also  to  obtain  an  Account  of  the 
Arrear  of  Interest  which  had  accrued  to  that  time : — 
That  in  consequence  thereof,  the  said  Mr.  HamiUon 
applied  to  the  late  William  Wynne,  Esq.  of  Mold,  as 
the  Agent  of  Sir  Thomas  Mostyn,  for  the  purposes 
aforesaid;  and  in  consequence  of  his  Application,  the 
half-yearly  Payments  were  increased  to  36  /. ;  and  that 
the  said  Charles  Hamilton  also  obtained  from  the  said 
William  Wynne  a  Statement  of  the  Sums  of  Money 
which  had  been  paid  on  account  of  the  Interest  of 
the  said  Mortgage  Money  from  the  year  1768,  and 


385 
Gravss 

HUOHBS. 


386 


i8i9. 


Gbaveb 

HOGHSS. 


CASES   IN  CHANCERY. 

that  tke  eaid  Account  was  delivered  to  the  mid  Mr« 
Handkon  some  time  after  the  said  Jane  Coata  made 
her  Will  and  Codicil ;  and  that  upon  the  DeliTery  of 
the  said  Aocoonty  Ihe  said  Jwie  Coates  was  desirous 
of  having  the  Arrear  of  Interest  paid  to  her,  but  the 
said  Charles  Hamilton  eovld  not  obtain  Payment  of 
the  nBme,  or  any  part  thereof^  and  the  Applications  for 
Payment  of  the  same  ceased,  under  Uie  impression  that 
it  woidd  ttoC  be  obtained  till  the  ending  of  the  Suit 
whidi  was  then  depending  in  Ihis  Couity  betw^een  the 
said  Sir  AogfrMosiynafBd  the  Persons  interested  in  the 
Estate  of  whic|^1he  said  Mortgage  was  made : — ^That 
flithottgh  the  «aid  John  Rmlkner  does  not  recollect  en 
what  precise  ground  less  ihan  the  full  Interest  of 
^fOOol.  was  paid,  after  the  said  Mr.  Haniikon*%  appli- 
cations to  tiie  said  WiOiikn  Wynne,  as  thereinbefore 
tnentioned,  from  his  convefsation  with  the  said  Jane 
ihates,  the  Testatrix,  he,  the  said  John  Eamlkner,  was 
enabled  to  state  positively,  Ihat  she  considered  the 
tialf-yeaily  Payments  of  36/.  as  the  whole  of  the 
fnterest  she  was  then  entitled  to  receive ;  and  that  by 
Teceiving  the  half*yearly  Payments  of  36/.  from  Ae 
time  of  makii^  her  Codicil,  dated  the  11th  day  of 
Aprfl  176B,  it  was  not  the  intention  of  the  «aid  Tes- 
tatrix to  receive  any  part  of  the  Arrear  of  Interest  due 
to  her  at  flie  time  of  makmg  her  Codicil,  but  that  she 
did  consider  that  she  was  reoeiving  the  Interest  whidi 
was  accruing  due  to  her  as  often  as  she  received  the 
same ;  but  no  other  Evidence  had  been  produced  before 
him  to  show  whether  such  Sums  so  received  for  In- 
terest were  'paid  by  the  said  Sir  Roger  Mostyn,  as  the 
Owner  of  the  mortgaged  Premises,  -to  the  said  Testatrix, 
or  considered  by  her  as  received  in  or  ^towards  the 
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Mr.  Bealdy  and  Mr.  Maddodk,fat  the  Plaintifi;— 

Hie  Tests^triXy  by  her  Codicil,  states  an  Arrear  of 
Interest  to  be  dae  to  her  to  the  amoniit  of  600?.  as 
she  computed  the  same ;  and  she  bequeaths  this 
Arredr  of  Interest  so  due  to  WilUam  Hughes  and  Mary 
Hughes.  The  Master  finds,  that  at  the  time  df  making 
the  Codicil,  the  Arrear  of  Interest  due  t»  the  Testatrix 
was  646  /.  8  5.  3  tf . ;  but  the  Master  also  finds,  that 
after  the  inaking  of  her  Will,  she  received  Interest  to 
the  amount  of  '648  /.  The  Money  thus  received  must 
be  considered  as  discharging  the  Interest  which  was 
due  when  the  Testatrix  made  'her  ^Codicil,  and  in  con- 
sequence, iSie  Interest  due  When  the  Codicil  was  made 
became  no  longer  due,  andihe  Legacy  of  the  Interest 
then  due  was  adeemed.  When  Payments  are  made 
by  a  Debtor,  he  may  dhredt  them  to  be  applied  in 
payment  of  a  Debt  recently  incurred,  and  not  in  dis- 
charge of  an  older  Debt;  but  if  he  says  nothing  about 
it,  the  Creditor  may  apply  it  'to  which  Debt  he 
pleases  (^0;  or  rather,'  according  to  some  Cases  (5), 
if  no  particular  Directions  are  given  at  the  time  of 
payment  to  what  Account  the  Payment  i^ould  'be 
applied,  the  Creditor  must  apply  ittofte  older  D^bt. 
In  some  Cases  it  seems  to  have  been  considered,  that 
when  a  Debt  was  given  by  way  of  Legacy,  and  'flie 
Debt  was  afterwards  voluntarily  paid  in,  it  was  not 
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Discharge  of  the  Arrears  of  Interest  due  -to  her  at  the 

time  tyf  making  the  said  Codicil,  or  for  Hhe  Interest  which 

became  due  subsequent  to  the  time  of  making  the  same        Geaves 

The  Cause  now  came  on  upon  further  {Directions. 


HUCKHZS. 


(a)  Piters  v.  Anderson,    5   '     (b)  Daun     v.    Holdsworthy 
Taunt  601.  Peake'8N.P.598. 
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that  siiOQoi.  vas  dufii  00  the  Mortgage:  but  this  is 
evidently  a  slip  ia  the  expression ;  for  after  that  Payv* 
ment  she  never  reoeiTedy  in  req^ect  of  the  Interest  as 
it  accrued  due»  my  more  than  the  sum  of  J2I.  a  year, 
which  was  the  aDBouat  of  four  per  oent*  Interest  on 
i,8oo/.  This  Interert  only  she  received  horn  the  time 
the  200  /.  was  paid,  up  to  the  time  of  her  death,  a  period 
of  eleven  years;  which  clearly  shows,  that  she  con- 
sidered the  principal  sum  of  3,000  /.  originally  due  on 
the  Mortgage,  as  having  been  reduced  to  1,800 /•  by 
tile  payment  of  the  aoo/.  I  am  therefore  of  opinion 
with  the  Master,  that  in  calculating  the  amount  of  the 
Interest  due  to  the  Testatrix,  the  eoo  /.  ought  not  to  be 
taken  into  the  Aocount 


38th  July 

CestvUque 
Trustf  hringmg 
Action  in  Trut^ 
ie^9  Namcy  or- 
dered  to  give 
Security  for 
Costs. 


ANNESLEY  and  others  v.  SIMEON  and  others. 

iHE  question  in  this  Cause  was.  For  which  of  the 
Parties  Sit  John  Simeon  was  to  be  considered  as  a 
Trustee?  He  was  made  a  Co-defendant  in  the  Suit; 
and  stated  in  his  Answer,  that  he  did  not  know  for 
which  of  the  Parties  he  was  to  be  consideied  as  a 
Trustee. 

The  o&er  Co-defendants,  cmisidering  tibemselves  as 
the  Cishds  que  T^vat,  bixHiglit  an  Action  in  the  name 
of  Sir  John  SiaaBOSs,  their  aM^td  Tnistee. 

Sir  Join  fiiiaeoiifii^lied  for  an  Indempifkyation  i^jsinat 
the  Costs  of  the  Pceoeedifigs  «^  Law  in  his  Name ;  and 
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the  Vke'Chancdlar  was  of  Opinioni  (after  some  hesita- 
tion, as  he  wa6  merely  a  Co-defendaaty)  that  he  might 
restrain  the  Defendants  from  proceeding  in  the  Action, 
until  Security  was  gi^en  for  the  Costs  of  the  Action. 

Mr.  Belly  for  the  Motion : — 

Mr.  Barber,  contra. 
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HBEMAN  t^.  MIDLAND. 

i  HE  Defendant  by  her  Answer  admitted,  that  at  a 
time  past  she  had  a  certain  Deed  in  her  power.  Mr. 
Shadwell  moved  for  a  production  of  the  Deed ;  but  the 
Vice*Chancellor  held,  there  was  not  a  sufficient  ad* 
mission  in  the  Answer  to  wairant  the  Order,  as  she  did 
not  admit  that  she  had  then  the  Deed  in  her  power. 


4th  August 


LANN  V.  CHURCH.  5th  August 

IHIS  was  a  Petition  by  a  Solicitor,  that  a  Sum     A  SoSekmr  ka9 
decreed  to  his  Client,  the  Plaintiff  in  this  Cause,  migflt  ndlAenouaPimd 

be  wplied  in  discharge  of  his  die  SoMoitor'g  Costs  ift  ^^^creedit^  Ka 
^^  ®  atenthepmdhia 

Coits  in  tkat  9mt ;  ke  cannot  eUdm  tke  amamt  of  oth&  Costs  due  to  Hm 
m  alker  Smts. 


Church. 
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1819.         this  Cause;  and  also  in  payment  of  other  Costs,  not 

*  Costs  in  this  Cause,  due  to  him  from  the  Plaintiff. 

Lanv 

V-  Mr.  G.  Wilson,  in  support  of  the  Petition,  contended 

it  ought  to  be  granted ;  but  admitted  he  could  not,  as 

to  Costs  not  in  the  Cause,  find  any  Authority  expressly 

in  point. 

Mr.  Home,  contra  :— 
The  SoUcitor  has  a  lien  only  for  Costs  in  the  Cause ; 
the  Lien  has  never  been  extended  so  far  as  is  sought 
by  this  Petition.    His  Bill  has  not  yet  been  taxed. 

The  Vice-Chancellor  desired  the  Case  to  stand  over, 
in  order  that  he  might  inquire  into  the  Petition. 


Hie  Parties  afterwards  compromised  the  Claim ;  but 
the  Vice-Chancellor  said  he  thought  it  proper  to  state, 
that  he  had«not  been  able  to  find  any  Case  in  which  it 
had  been  held  that  a  SoUcitor  had  any  Lien  on  the 
Fund  recovered  in  the  Cause,  except  for  his  Costs 
incurred  in  such  Cause. 


30th  June.  ^,«.^^^       ^^, .  „^ 

9th  Augost.  DIXON  t,.  WYATT. 

I/a  CredUor    ThIS  was  a  BUI  filed  by  one  Creditor  on  behalf  of 
\filetaBmmke-  hungetf  and  other  Creditors;  and  a  Decree  had  been 

ort,mdaIkerte     ^^  Creditor  who   instituted  the  Suit,  died;   and 

1$  obtttimedy  and 

the  Plaintiff' dies   ^''  ^^^^^^  ^^^  moved,  that  another  Creditor  who 

anaiker  Creditor  may  obtain  an  Order  to  JUe  a  Supplemental  BHi,  if  tie 
Repraentatices  of  the  deceased  PbdniifiF'donot  revive  within  a  limited  time. 
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had  proved  his  Debt  under  the  Decree  might  be  sub- 
stituted as  Plaintiff,  in  the  place  of  the  deceased 
Creditor. 

The  Vice-Chancellor,  not  being  aware  of  a  similar 
Order,  requested  the  Registrar  to*  search  whether  any 
such  Order  had  been  made; 

On  the  gth  August,  the  VtU'Chancellor  stated,  that 
as  the  Representatives  of  the  deceased  Creditor  had 
an  interest  in  the  prosecution  of  the  Suit,  in  respect 
of  the  Costs  already  incurred  in  it,  that  no  other  Cre- 
ditor was  at  liberty  to  file  a  Supplemental  Bill  without 
Notice  to  such  Representatives ;  and  that  the  proper 
course  was  for  the  Creditor  desiring  to  prosecute  the 
Suit,  to  move,  that  he  might  be  at  liberty  to  file  a 
Supplemental  Bill,  if  the  Representatives  of  the  de- 
ceased Plaintiff  did  not  revive  within  a  limited  time ; 
and  to  serve  the  Order  upon  such  Representatives. 
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FIELDING  V.  CAPES. 

IN  this  Case,  a  Motion  Nisi  to  dissolve  an  Injunction, 
which  had  been  obtained  to  restrain  Proceedings  at  Law^ 
was  made  at  the  last  Seal  after  Trinity  Term,  and  thd 
usual  undertaking  was  given  to  show  cause  upon  the 
merits ;  but  as  the  continuance  of  the  Injunction  woulct 
prevent  the  Trial  taking  place  before  the  next  Seal, 
the  Vice-chancellor  (after  taking  time  to  inquire  into 
the  Practice)  appointed  a  day  during  the  Petitions 
for  showing  cause  (a).. 

(a)  S«  P,  Rew  v.  Dixon^  arUCy  vol.  ii.  p.  158. 
Vol.  IV.  D  d 


gth  AugQst* 
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1819.  ^ 

Ex  parte  CARTER. 


11th  August. 
Baiikmpt  ob-    A  BANKRUPT,  after  the  time  of  sunrendering  under 

tttmng  j^j^  Commission  had  expired,  applied  for  leave  to  sur- 

surrentUr  after  .         -.,.,.,         ,        ,       - 

the  fme/bnur-  r^"^"^'  **  ^  pnvate  M^etmg,  which  under  the  circum- 
rendering  is  ex-  stances  was  granted ;  but  a  question  arose.  Who  was 
piredfju^s  the  to  pay  the  Expenses  of  the  Meeting  for  the  purpose 
Coits.  q{  taking  Uie  Surrender  ?    The  Bankrupt,  by  his  Pe- 

tition, had  prayed,  that  the  Costs  of  the  Surrender 
might  be  paid  out  of  his  Estate. 

The  Vice-Chancellor: — 
It  is  not  usual,  nor  reasonable,  that  the  Estate  should 
pay  the  Costs  of  this  Indulgence  afforded  to  the  Bank- 
rupt. 

Mr.  Treslove^  for  the  Petition. 


Ex  parte  LEIGH. 

istfa  August,     i  HIS  was  a  Petition  for  leave  to  except  to  the  Master^u 
Report  of  Costs. 

The  Vice-Chancellor  made  the  Order,  but  stated,  that 
'  such  an  Application  being  in  the  nature  of  aii  Appeal, 
the  Petitioner  must  pay  the  taxed  Costs  into  Court. 
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Ex  parte  NORTH,  in  re  COLEMAN.  1819. 


1  HE  Vice-chancellor  held,  that  an  Affidavit  of  per-     lathAugijit. 
sonal  Service  of  a  Petition  must  be  filed  before  it  can 
be  read  in  Court. 


Ex  parte  SUTTON,  in  re  BRERETON. 

13  &  13  August. 

On  a  Petition  by  a  Creditor  to  refer  to  the  Master      It  is  not, of 

a  Solicitor's  Bill  of  Costs  up  to  the  choice  of  Assignees  ^^^^^  '«  ^^^^  '^ 

which  had  been  taxed  by  the  Comnjissioners,  Mr.  Rose  *^.  ^^^^^  ^ 

cited  as  authority  for  it,  two  Cases  in  Cooke  (a),  and  .     /  ,  ^f  *'  ^ 

Ex  parte  WestaU(h).    The   Vice-chancellor  held,  that  Assilm^lu 

such  a  Petition  was  not  of  course ;  that  the  Statute  gave  ready  taxed  by 

authority  to  the  Commissioners  to  tax  the  Costs  up  ^he  Commission* 

to  the  choice  of  Assignees,  and  that  their  Judgment  *'''•     particular 

must  stand  until  it  was  shown  to  be  erroneous.    Mr.  ,  J^^^^^  ^^ 

«   be  stated.   If  the 
Rose  th%n  stated,  that  the  Bill  amounted  to  124/.  and  Solicitor  refuses 

that  such  Costs  in  general  did  not  exceed  50/.     His  to  give  a  Copy  of 

Honor  thought  that  was  not  sufficient,  without  a  more  his  Billy  a  Refer- 

particular  Statement  of  the  Objections  to  the   Bill,  ^ce  will  be  made. 

Mr.  Rose  then  observed,  that  the  Solicitor  had  refused 

to  give  a  Copy  of  his  Bill,  so  that  the  Petitioner  was 

unable  to  state  specific  Objections  to  particular  Chaises; 

and- on  that  ground,  the  Vice-Chancellor  made  the  Order 

of  Reference. 

{a)  Ex  parte  Vincent,  March  and  see  Ex  parte  Smith,  5  Tes. 

94, 1 7  86 :  and  Ex  parte  Clarke  706. 
and  Cogan,  Cooke's  B.  L.  p.  8 ;        (b)  3  Yes.  &  Bea.  141. 

D  D  2 
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i8t  November. 

A  Plaintiff 
moving,  as 
of  course,  to 
amend  his  Bill, 
after  he  has  taken 
Exceptions  to 
the  Answer, 
toaives  Us  Ex- 
ceptions: he  must 
mofce  specially 
for  liberty  to 
amend,  wiihout 
prejudice  to  the 
ExceptiohT. 


DE  LA  TORRE  v.  BERNALES. 

On  the  t4th  Jtily  i8ig,  the  Plaintiff  obtained  an  Order 
for  liberty  to  file  Exceptions  nunc  pro  tunc  to  the  De- 
fendant's  Answer^  and  on  the  same  day  moved  to  amend 
the  Bill.  Both  Orders  were  served  on  the  1 7th  July  1819. 
On  the  28th  July  1819,  an  Order  was  made  to  refer 
the  Exceptions^  and  on  the  subsequent  4th  of  August, 
a  Warrant  of  the  Master  was  served,  to  argue  the  Ex- 
ceptions, which  were  objected  to  before  the  Master  as 
irregular.  The  Master^  however,  proceeded  to  make  \a% 
Report  upon  the  Exceptions. 

On  this  day,  Mr.  Pepys  moved  that  the  Order  of 
the  28th  July  might  be  discharged,  and  all  further  Pro- 
ceedings thereunder  might  be  stayed,  on  the  ground 
that  the  Petitioner  having  obtained  an  Order  to  amend 
generally,  he  could  not  afterwards  refer  the  Defendant's 
Answer  for  Insufficiency,  or  proceed  under  a  previous 
Order  obtained  for  that  purpose ;  and  he  cited  Taylor 
v.  Wrench  (a),  where  the  Defendant  moved  to  dycharge 
an  Order  referring  Exceptions  to  the  Answer,  on  the 
ground  that  the  Petitioner  had  amended  the  BiU  pre- 
viously to  taking  the  Exceptions ;  and  the  Lord  Chan- 
celhr  admitting  the  general  Rule,  thought  that  an 
excepted  Case,  as  the  Amendment  was  only  of  the  mere 
addition  of  a  Defendant  requiring  no  further  Answer. 

Mr.  Boupell,  contra : — 
This  Case  falls  vnthin  the  Exception  of  Taylor  and 
Wrench  (b).    For  the  only  Amendment  here  was  the 


(«)  9  Vet.  31^. 


{b)  Ibid. 
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Prayer  of  Process  against  one  of  the  Defendants,  which  1 3 1  g^ 

was  a  mere  clerical  Omission,  and  the  Amendment 


required  no  further  Answer.  •  They  dp  not  move  to  ^*  ^^  Torr» 
discharge  the  Order  for  leave  to  file  Exceptions  to  the  ^' 

Answer  nunc  pro  tunc,  but  only  move  to  discharge  the 
Order  referring  the  Exceptions,  which  was  only  a  conse- 
quence of  the  former  Order,  and  must  be  valid  so  long 
as  the  former  Order  stands. 

The  Vice-Chancellob  :— 
If  a  PlaintiiBT  excepts  to  an  Answer,  and  afterwards 
moves  to  amend  his  Bill,  that  operates  as  a  waiver  of 
the  Exceptions  to  the  Answer;  for  the  Plaintiff  by  the 
Amendments  may  strike  out  the  very  Passages  in 
respect  of  which  the  Answer  was  excepted  to.  Where 
the  Plaintiff,  after  Exceptions  taken  to  an  Answei;,  is 
desirous  of  aipending  his  Bill,  without  prejudice  to  the 
Exceptions  previously  taken,  there  should  be  a  special 
Motion  to  that  effect  (c).  Such  a  special  Motion  might 
properly  have  been  made  in  this  Case,  as  the  intended 
Amendment  is  only  as  to  the  Prayer  of  Process,  and 
requires  no  fturtfaer  Answer  ;  and  this  Proceeding  has 
been  a  mere  slip.  Let  the  Order  to  amend  be  discharged, 
and  take  another  Order  for  liberty  to  amend,  by  praying 
Process  against  the  Defendant,  as  to  whom  you  have 
omitted  to  pray  Process,  without  prejudice  to  the  Ex- 
ceptions taken  to  the  Answer ;  and  let  the  Master  review 
his  Report  upon  the  Exceptions,  the  Plaintiff  paying 
the  Costs  of  this  Motion. 

(c)  See  Jacob  v.  Hail,  it  Ves.  458. 
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3d  November. 

Devise  to  M. 
J.  and  to  all  and 
every  the  Child 
and  Children, 
whether  Male  or 
Female  of  her 
Body  lawfully 
issuing f  and  unto 
his  her  and  their 
Heirs,  asTenants 
in  Common, 

Held,  that  M. 
J.  took  an  Estate 
for  life,  with 
Remainder  to 
her  Children,  as 
Tenants  in  Com- 
mon  in  Fee, 


JEFFERY  and  others  v.  Sir  J.  C.  HONYWOOD. 

1  HIS  was  a  Bill  for  the  specific  Performance  of  an 
Agreement  to  purchase  certain  Premises.  The  Vendee 
objected  a  want  of  Title.  The  question  in  the  Cause 
arose  upon  a  Will,  by  which  the  Testator  gave  certain 
Estates,  subject  to  some  Charges  thereon,  unto  his 
Daughter  Mary,  the  Wife  of  T.  W,  Jeffery ;  and  to  all 
and  every  the  Child  and  Children,  whether  Male  or 
Female,  of  her  Body  lawfully  issuing ;  and  unto  his, 
her  and  their  Heirs  or  Assigns  for  ever,  as  Tenants  in 
Common,  and  not  as  Joint  Tenants. 

At  the  date  of  the  Will,  Mary  Jeffery  was  living,  but 
she  died  in  the  life-time  of  the  Testator,  leaving  Ten 
Children,  the  Plaintiffs. 

The  question  was,  Whether  One-eleventh  Share  of 
the  Estates  lapsed  by  the  death  of  Mrs.  Jeffery  in  the 
life-time  of  the  Testator,  and  descended  to  his  Heir  at 
Law  ;  or  whether  the  Entirety  of  the  Premises  passed 
to  the  Plaintiffs  under  the  Will?  In  other  words.  Whe- 
ther Mary  Jeffery  was  intended  to  "take  together  with 
her  Children  as  Tenants  in  Common  in  Fee ;  or  whether 
she  was  intended  to  take  the'  whole  for  her  life,  with 
Remainder  to  her  Children  ? 

Mr.  Bell,  and  Mr.  Sugden/for  the  Plaintiffs : — 
Mrs.  Jeffery  took  only  an  Estate  for  life.     In  Doe 
v^  BurmalUa)  there  was  a  Devise  to  the  Niece  of  A.  O. 
aad  the  Issue  of  her  Body  as  Tenants  in  Common,  if 


(fl)  6T.R.30. 
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more  than  one ;  but  in  default  of  such  Issue^  or  being 
such  they  should  all  die  under  the  age  of  twenty-one, 
and  without  leaving  lawfiil  Issue  of  any  of  their  Bodies^ 
then  over.    This  it  was  held  gave  only  an  Estate  for 
life  to  A.  O.  the  Niece.    So  in  Doe  v.  Laming{b\  there 
was  a  Devise  to  A.  C.  and  the  Heirs  of  her  Body  law- 
fully begotten  or  to  be  begotten,  as  well  Females  as 
Males,  and  to  their  Heirs  and  Assigns  for  ever,  to  bt 
equally  divided,  as  Tenants  in  Common ;  and  it  was 
held,  that  A.  C,  took  only  for  life,  and  the  Children  in 
Fee.    In  Hockley  v.  Mawbey{c),  Mr.  Uoyd  cited  an 
anonymous  MS.  Case,  which  he  had  compared  with 
the  Registrar's  Book,  and  found  correct.    A.  devised 
to  B.  and  his  Heirs,  Male,  equally  to  be  divided  between 
them,  share  and  share  alike.    B.  had  four  Children, 
and  the  Court  held,  that  B.  took  for  life  only,  and  the 
Principal  was  to  be  divided  among  his  Heirs  Male 
equally.    These  Cases  are  decisive  to  show  that  Mary 
Jeffery  took  only  an  Estate  for « Life,  and  the  Children, 
the  Plaintifis,  in  Fee.    The  Case  of  OaUs  v.  Jachon{d) 
will  probably  be  insisted  upon  on  the  other  side;  but 
in  that  Case  there  was  an  express  Estate  for  life  devised 
to  the  Wife,  as  appears  in  the  Report  of  it  in  Modem 
Reports  (e),  and  after  her  decease  to  his  Daughter,  and 
to  the  Children  of  her  Body  begotten  or  to  be  begotten 
by   W.  A.  and  to  their  Heirs  for  ever;   so  that  the 
Daughter  and  her  Children  took  as  Joint  Tenants. 
In  that  Case,  the  Court  relied  upon  the  doctrine  in 
Co.  Litt.(f\  which  related  to  a  Feofiment,  and  is 
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(b)  a  Burr.  1100. 

(c)  1  Ves.  jun.  145. 
id)  2  Sir.  1172. 

(e)  7  Mod.  439. 

(/)  P.  9  a.  The  words  are, 


''  B.  having  divers  Sons  and 
Daughters,  A.  giveth  Lands 
to  B.  ct  liberis  suis,  et  a  lour 
heirea;  the  Father,  and  all 
his  Children,  do  take  a  Fee- 


D  n  4 


400 

* . ' 

Jeffebt 
andothersy 

HOKTWOOD. 


CA&ES  IN. CHANCERY. 

inapplicable;  to  a  Case  upon  a  Devise.  In  this  Case 
the  Devise  is  to  Mary  Jeffery^  and  to  all  and  every 
the  Child  and  Children,  &c.  and  unto  his,  her  or  their 
Heirs  and  Assigns  for  ever,  as  Tenants  in  Common. 
The  sentence  is  broken.  The  Devise  is  not  to  Mary 
Jeffery  and  her  Children  and  their  Heirs,  but  to  her 
and  to  the  Children.  There  is  therefore  a  separate,  in- 
dependent Gift  to  the  Children,  and  this  is  followed 
by  the  words,  and  unto  his,  her  and  their  Heirs,  &c. 
As  the  Devise  was  to  the  Child  and  Children,  the 
Testator  proceeds  to  give  it  to  his,  her  or  their  Heirs, 
to  provide  for  the  event  of  there  being  only  one,  whether 
Male  or  Female,  or  of  there  being  more  than  one; 
but  if  he  had  intended  the  Mother  and  Child  or  Chil- 
dren to  take  the  Fee,  in  all  events  there  would  have 
been  more  than  one  to  take,  and  he  would  have  said 
generally,  and  their  Heirs ;  or  had  he  used  words  re- 
ferring distributively  to  the  Heirs  of  each,  he  would 
naturally  have  referred  to  the  Parent  before  the  Chil- 
dren, and  have  said,  her,  his  or  their  Heirs.  When 
was  the  Division  to  be  made,  if  the  Wife  took  as  Te* 
nant  in  Common  with  her  Children  bom  and  to  be  bom? 
Upon  the  whole,  it  seems  clear  that  Mary  Jeffery  took 
for  life,  with  Remainder  to  her  Children,  the  Plaintiffs, 
in  Fee,  and  consequently  that  they  are  able  to  make  a 
good  Title. 


Mr.  Hodgson^  for  the  Defendant : — 
There  is  certainly  a  conflict  of  Cases  on  the  question 
now  agitated,    The  doctrine  in  Wilde's  Case(g),  which 


simple  jointly  by  force  of  these 
words,  (their  Heirs;)  but  if 
)us  had  np  Child  at  the  time  of 


the  Feofifment,  the  Child  bpri^ 
afterwards  shaU  not  take.'' 
(g)  6  Co.  17  a. 
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arose  upon  a  Will^  is  in  favour  of  the  Defendant  The 
Resolution  there  was^  that  **  if  A.  devises  his  Land  to 
jB.  and  his  Children  or  Issues,  and  he  hath  not  any 
Issue  at  the  time  of  the  Devise,  that  the  same  is  an 
Estate  Tail,  for  the  intent  of  the  Devisor  is  manifest 
and  certain  that  his  Children  or  Issues  should  take ; 
and  as  immediate  Devisees  they  cannot  take,  because 
they  are  not  in  rerum  natura ;  and  by  way  of  Remainder 
they  cannot  take,  for  that  was  not  his  intent,  for  the 
Gift  is  immediate ;  therefore  there,  such  words  shall  be 
taken  as  words  of  Limitation  sdL  as  much  as  Children 
or  Issues  of  his  Body,  for  every  Child  qr  Issue  ought 
to  be  of  the  Body ;  and  therewith  agrees  a  Case,  Trin. 
4  Eliz.  reported  by  Serjeant  Baidoes,  where  the  Case 
was,  that  one  devised  Lands  to  Husband  and  Wife,  and 
to  the  Men-children  of  their  Bodies  begotten,  and  it 
did  not  appear  in  the  Case  that  they  had  any  Issue 
Male  at  the  time  of  the  Devise,  and  therefore  it  was 
adjudged  that  they  had  an  Estate  Tail  to  them  and 
the  Heirs  Male  of  their  Bodies;  but  if  a  Man  devises 
to  A.  and  to  his  Children  or  Issue,  and  they  then  have 
Issue  of  their  Bodies,  then  his  express  intent  may  take 
effect  according  to  the  rule  of  the  Common  Law ;  and  no 
manifest  and  certain  intent  appears  in  the  Will  to  the 
contrary,  and  therefore  in  such  case  they  shall  have  but 
a  Joint  Estate  for  Life/'  This  doctrine  has  been  ever 
since  followed.  In  Oates  v.  Jackson  it  was  relied  upon. 
That  Case  is  expressly  in  point  with  the  present.  The 
only  difBculty^  there  was  as  to  afler-bom  Children.  In 
that  Case,  according  to  the  Report  of  it  in  Modem  Rep. 
the  Devise  was  to  Isabella  and  to  her  Children  be- 
gotten or  to  be  begotten.  The  only  circimistance  in 
which  the  present  Case  differs  from  Oo/es  v.  Jackson^ 
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is,  that  here  the  Devisees  take  as  Tenants  in  Com* 
mon,  and  there  they  took  as  Joint  Tenants;  bot  in 
that  Case,  Ch.  J.  Lte  doubted  whether  the  Devisees 
were  not  Tenants  in  Common,  bnt  seems  to  have 
thought  that  made  no  difference.  In  the  Anonymous 
Case,  cited  by  Mr.  Lloyd  in  Vesey,  it  does  not  ap* 
pear  that  B.  had  any  Children  living  at  the  date  of 
the  Will,  and  on  that  the  whole  qnestion  tnms.  In 
Doe  V.  Bumsally  it  was  clear  the  Condition  did  not 
apply  to  Mary,  the  Wife,  but  to  the  Parties  in  whom 
the  Fee  was  to  vest,  and  consequently  she  could  not 
take  the  Fee ;  and  in  that  Case  it  does  not  appear  that 
Maty  had  any  Children  living  at  the  date  of  the  Will. 
It^s  clear,  therefore,  as  I  submit,  that  one-eleventh 
Share  of  this  Estate  was  absolutely  bequeathed  to  Mrs. 
Jeffery;  and  that  by  her  death,  in  the  life-time  of  the 
Testator,  the  Devise  lapsed,  and  that  her  Share  went 
to  the  Heir  at  Law  of  the  Testator ;  and  therefore  the 
Plaintiffs  cannot  make  a  good  Title,  unless  the  Testa- 
tor's Heir  at  Law  joins  in  the  Conveyance. 

The  Vic£-Chancbllor  : — 
The  question  is.  What  Estate  Mary  Jeffery  was  in- 
tended to  take  under  the  Will  of  her  Father,  whether  for 
Life,  or  as  Tenant  in  Common  in  Fee  with  her  Children? 
It  is  plain,  that  after-born  Children  would  be  included 
in  this  Devise ;  and  it  is  a  singular  intention  to  impute 
to  a  Father,  that  he  means  his  Daughter's  personal 
Interest  in  the  Estate  should  continually  diminish  upon 
the  birth  of  a  new  Child.  It  is  admitted,  that  the 
Daughter  either  takes  die  Whole  for  life,  or  a  Share  in 
Fee.  I  am  of  Opiniop,  that  the  Limitation  of  the  Fee 
here  is  confined  to  the  Children^  and  that  the  Mother 
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cannot  be  comprehended  in  the  expression  **  his,  her 
or  their  Heirs  and  Assigns."  I  consider,  therefore,  that 
there  are  two  Gifts,  one  to  the  Mother,  without  Words 
of  Limitation  superadded  ;  and  another  to  her  Children, 
dteir  Heirs  and  Assigns.  And  these  two  Gifts  can 
only  be  rendered  sensible  by  construing,  as  the  words 
import,  a  Life  Estate  to  the  Mother,  and  a  Remainder 
in  Fee  to  the  Children. 
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In  Oates  v.  Jackson,  the  Mother  was,  by  the  plain 
force  of  the  expression,  comprehended  in  the  Limitation 
in  Fee ;  and  I  cannot  consider  that  Case  either  as  ruling 
the  present  Case,  or  as  inconsistent  with  the  other 
Authorities  which  have  been  cited. 


TOLSON  V.  LORD  FITZWILLIAM. 


XHE  Vke-ChancdloY  held,  that  when  a  Demurrer  is    4th  November, 
struck  out  of  the  Paper  for  want  of  Appearance,  it 
cannot  be  again  set  down  without  an  Order;  and  that 
formerly  it  was  the  Practice  to  make  the  Order  only 
upon  PetitioOi  but  that  it  is  now  done  also  by  Motion. 
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fithN^vemblr.  FRENCH  v.  MYLES  and  others. 

In  Schedules    ThE  Plaintiff,  together  with  George  Russell,  (since  de 

annexed  to  an      ceased,)  and  the  Defendant  Robert  Nixon,  were  in  Part- 

^^'^"^  ^    .  ,     nership ;  and  it  was  a^eed  the  Business  should  be  sold, 
was  a  materM  *•  ^  " 

Error  tohich  was  together  with  the  Stock  and  certain  Partnership  Pre- 

only  discffcered  miBes.  A  Sale  took  place  in  the  life-time  of  Russell, 
on  taking  an  Ac"  and  was  managed  by  him ;  and  he  received  the  out- 
count  before  the  standing  Partnership  Debts ;  but  a  considerable  part  of 
Master.  Upon  ^^  Partnership  Stock  and  Effects  remaining  unsold, 
Amd  vif  the  ^^^  ^^^  ^^  death  sold  by  his  Executors.  The  pre- 
Defendants  were  ^^^^  Bill  was  filed  against  the  Executors  of  Russell,  and 
dUowed  to  put  in^  the  Assignees  of  George  Sharpe  and  his  Sons,  Bank- 
Supplemental  rupts ;  (which  George  Sharpe  was  one  of  the  Executors 
Schedule.  ^f  j^ussell,  who  principally  acted  in  the  management  of 

the  Executorship,  and  who  had  paid  the  Monies  re- 
ceived into  a  House  carried  on  by  him  under  the  firm 
of  George  Sharpe  &  Sons ;)  praying,  for  an  Account  of 
the  Partnership  Estate,  and  the  Produce  thereof;  and 
that  the  Plaint^,  and  the  Defendant  Robert  Nixon, 
might  be  paid  their  Shares  of  the  same.  Answers  were 
put  in  to  the  Bill;  and  to  the  Answer  of  the  Assignees 
of  Sharpe  &  Sons  three  Schedules  were  annexed.  The 
Cause  was  heard;  and  a  Decree  made,  directing  an 
Account.  On  the  taking  of  the  Account  before  the 
Master,  the  second  and  third  Schedules  annexed  to  the 
Answer  of  George  Sharpe  and  his  Assignees  was  ofilered 
as  Evidence  in  support  of  a  Charge  carried  in  by  the 
Plaintiff:  it  was  then  discovered  that  there  was  a  ma- 
terial Error  in  the  Heading  of  the  second  and  third 
Schedule.  The  second  Schedule  was  headed  thus  : 
'^  How  much  and  what  part  of  the  Partnership  Estate 
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and  Effects  of  Russell  8c  Co.  and  the  Monies  pro- 
duced thereby,  remained  in  the  hands  of  the  said  Tes- 
tator  at  his  death,  and  came  to  the  hands  of  George 
Sharpe  and  his  Co-executors,  or  any  of  them ;  and  what 
diey  have  done  therewith ;"  whereas  it  ought  to  have 
been  described  as  ''  The  Account  of  the  Receipts  and 
Payments  of  the  House  of  George  Sharpe  &  Sons,  in 
Account  with  the  Executors  of  George  RiuseUJ^ 

The  third  Schedule  was  headed  thus :  ''  An  Account 
of  such  part  of  the  said  Co-partnership  Estate  and  Effects 
of  the  said  George  Russell  as  were  received  or  possessed 
by  die  said  Bankrupts,  or  either  of  them ;  and  what 
Amount;  and  upon  what  occasion;  and  how  disposed 
of;"  whereas  it  ought  to  have  been  described  thus : 
*^  The  Account  of  the  Receipts  and  Payments  of  George 
Sharpej  as  one  of  the  Executors  of  the  said  George 
Russell." 

In  consequence  of  these  erroneous  descriptions  of  the 
Schedule,  the  joint  Estate  of  George  Shflrpe  and  his 
Partners  appeared  to  be  debtor  in  respect  of  their 
Receipts  of  the  Partnership  Property  o{  Russell,  French 
&  Nixon,  to  the  amount  of  36,672/.  13  s.  jd.-, 
whereas,  if  the  Schedule  had  been  headed  properly,  it 
would  appear  that  the  joint  Estate  of  the  Bankrupts 
was  a  Creditor  against  the  Executors  of  Russell  to  the 
amount  of  9,552/.  4  s.  lod.  so  that  by  the  Mistake 
in  the  Schedules,  the  joint  Estate  of  the  Bankrupts  was 
prejudiced  to  the  amount  of  46,224/,  18  s.  ^d. 

Under  these  circumstances,  a  Petition  was  presented 
by  the  Defendants,  the  Assignees  of  George  Sharpe  8c 
Sons,  supported  by  Affidavit,  praying,  that  they  might 
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be  at  liberty  to  producCi  and  carry  in,  before  said 
Mastery  Evidence  to  show  the  Errors  in  the  Schedules, 
and  that  the  Master  might  be  at  liberty  to  receive  such 
Evidence  :  and  in  case  it  should  appear  to  the  Master 
that  the  House  of  George  Sharpe  &  Sons  did  not  re- 
ceive the  Slims  in  the  third  Schedule  stated  to  have 
been  received  by  them,  then  that  he  might  be  directed 
to  certify  such  his  Opinion  in  the  General  Report  to  be 
made  by  him  in  pursuance  of  the  Decree ;  and  that  in 
taking  the  Accounts  by  the  Decree  directed,  the  Master 
might  be  directed  to  admit  as  a  Charge  against  the 
Bankrupts  jointly,  or  against  George  Sharpe,  as  such 
Executor  as  aforesaid,  sepai-ately,  such  Sums  of  Money 
only  as  upon  the  whole  of  the  Evidence  so  to  be  pro- 
duced and  laid  before  him  might  in  truth  appear  to 
have  been  respectively  received  by  the  said  House  of 
George  Sharpe  8c  Sons  jointly,  and  by  the  said  George 
Sharpe,  as  such  Executor  as  aforesaid,  separately ;  or 
that  it  might  be  ordered,  that  the  Petitioners  might  be 
at  liberty  to  have  the  Cause  re-heard,  and  that  in  the 
mean  time  alt  further  Proceedings  under  the  Decree 
might  be  stayed ;  or  that  all  such  Proceedings  might  be 
stayed,  until  the  Petitioners  shall  have  exhibited  their 
Supplemental  Bill  of  Complaint  against  the  Plaintifi' 
and  the  several  other  Parties  to  the  said  Cause,  for  the 
purpose  of  establishing  the  truth  of  the  matters  and 
things  before  stated;  or  that  such  other  or  further 
Order  might  be  made  as  might  be  just,  for  the  purpose 
of  correcting  the  erroneous  and  inaccurate  Statements 
in  the  Schedules. 

Mr.  Wilson^  and  Mr.  J.  Stephen,  in  support  of  the 
Petition : — 
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Mr.  Trower,  contra : —  1819. 

'We  do  not  admit  the  Error  complained  of.  In  this 
stage  of  the  Cause  the  Answer  cannot  be  altered ; 
especially  as  one  of  the  Persons  who  put  in  the  Answer  Mtles 
is  dead.  In  The  East  India  Company  v.  Keighley(a),  and  others, 
the  Defendant  was  held  to  be  bound  by  his  Answer 
though  he  admitted  by  mistake  that  he  was  Debtor  in 
a  large  Sum,  when  the  fact  was  he  was  a  very  con- 
siderable Creditor. 

The  Vicb-Chancelloe-: — 
In  the  Case  alluded  to,  the  Debtor  succeeded  in  in- 
ducing the  Master  to  take  the  Account  upon  a  different 
principle  from  what  he  had  himself  admitted  to  be  just 
between  him  and  the  East  India  Company.  In  this 
Case  there  is  a  manifest  Mistake  in  the  Description  of 
the  Schedules.  Where  a  Mistake  is  made  in  an  Answer 
in  Matter  material  to  the  Decree,  the  Court  permits  a 
Defendant  to  file  a  Supplemental  Answer  before  the 
Decree.  Here  the  Mistake  is  made  in  Matter  not 
material  to  the  Decree,  but  to  the  Account ;  and, 
acting  by  analogy,  I  must  permit  the  Defendants  to  file 
Supplemental  ScheduleS|  with  liberty  to  produce  them 
before  the  Master  upon  the  taking  of  the  Accounts. 

(a)  Ante  J  p.  i6. 
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' . ' 

7th  November. 

If  Bill  states 
a  Defendant  to 
be  out  of  the  Ju- 
risdiction^ and  it 
is  admitted  by 
Infant  Defend- 
antSy  Proof  of 
the  Fact  is  still  ' 
necessary.    Re- 
Uef  may  be  had, 
under  a  general 
Prefer  for  Re* 
Uef  in  a  Bill 
without  any 
particular 
Frayer. 


WILKINSON  V.  BEAL  and  others. 

1  HE  Bill  stated,  that  one  of  the  Defendants  was  out 
of  the  Jurisdiction.  The  Defendants  admitted  the  fact ; 
but  some  of  them  were  Infants.  No  Proof  was  made 
that  the  Defendant  was  out  of  the  Jurisdiction. 

The  Vice-Chancellor  : — 

If  I  could  act  upon  the  admission  of  an  Adult  De- 
fendant, I  cannot  act  upon  the  admission  of  Infant 
Defendants. 


Another  question  that  arose,  was,  Whether  a  Prayer 
for  general  Relief  was  sufficient,  without  any  Prayer 
for  specific  Relief?     Upon  which 

The  Vice-Chancellor  observed,  that,  if  a  Party  prays 
particular  Relief,  to  which  he  is  not  entitled,  he  may 
nevertheless,  under  the  Prayer  for  general  Relief,  have 
such  Relief  as  he  is  entitled  to  upon  the  Case  alleged 
and  proved,  and  that  he  could  not  be  in  a  worse  situa^ 
tion,  because  he  had  not  prayed  particular  Relief  to 
which  he  was  not  entitled  (a). 


(a)  See  on  this  subject,  s 
Madd.  Prin.  and  Pract,  171, 


2d  edit  and  the  Cases  there 
noticed. 
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WILLS  V.  SAYERS.  """"^ 

8th  November. 

J.  KILWICK,  by  his  WiU,  bequeathed  to  the  De-      Bequest  to  a 

fendant  750/.  Three  per  cent.  Stock,  upon  Trust,  to  "wmVd  Woman 

apply  600  /.  Stock,  and  the  Dividends,  for  the  sole  and  ^.^    ^jor  er 

sole  and  separate 
separate  use  and  benefit  of  his  Daughter  the  Plaintiff  ^^  and  benefit 

Mary  Wilh,  and  her  Receipts  were  to  be  sufficient  <^c.  and  after- 

discharges  for  the  same;  and  150/.  Stock,  the  residue  vmrds a Bequesi 

of  the  said  750/.   Stock,  for  the  use  of  his  Grand-  of  the  Residue 

children  M.  Wilh,  O.K.  Wills,  and  J.  M.  Wills,  at -^^^f  "T"^^, 

,      .  ,  .  ,  T^,  .     .«,  ,^  Txr.»    and  benefit;  the 

such  times  and  m  such  manner  as  Plaintiff  ill.  Wills  Residue  held  not 

should  direct.     And  he  bequeathed  all  his  household  to  be  separate 

.  and  other  Goods,  Plate,   Linen,  China,  Books    and  Estate  of  the 

personal  Estate,  not  thereinbefore  disposed  of,  after  ^*fi* 

payment  of  his  Debts  and  Funeral  and  Testamentary 

Charges,  unto  the  Plaintiff,  for  her  o%t?n  use  and  benefii ; 

and  appointed  the  Defendant  Sole  Executor  of  his 

WiU. 

The  question  was,  Whether  the  words,  "  for  her 
own  use  and  benefit,"  used  in  the  Residuary  Bequest, 
gave  the  Plaintiff  a  separate  Estate  ? 

Mr.  Bell,  and  Mr.  Tinney,  for  thd  Plaintiff:-- 
The  Wife  took  a  separate  Estate.     In  Lu$nb  v. 

Milnes  (a),  a  Case  is  noticed  of  Jones  v. ,  where, 

on  a  Bequest  to  a  married  Woman  **  for  her  own  use,'' 
it  was  held  to  pass  a  separate  Estate  to  the  Wife.  In 
Est  parte  Ray(b),  a  Case  was  cited  by  SirS.  Romilly, 

(a)  5  Ves.  580.  (6)  Ante^  vol.  i.  ao6. 

Vol.  IV.  E  e 
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1819.         ofJohtm  V.  Lockart  (c),  where  a  Legacy  to  a  married 

■"-'"^'        '     Woman,  "  to  her  own  use  and  benefit,"  was  held  to 

Wills         pass  a  separate  Estate ;  and  in  that  Case  of  Ex  parte 

^*  Ray,  the  late  Vice-chancellor  says,  "  Taking  the  words 

'  sole  use'  by  themselves,  they  must  have  the  same 

meaning  as  '  separate  use'  {d)r    In  Adamson  v.  Amd'- 

tage  (e),  the  words,  *'  for  her  own  sole  use  and  benefit," 

were  held  to  pass  a  separate  Estate;  and  the  Cast 

mentioned  in  Lumb  v.  Milnes  is  there  relied  upon.    In 

Xirk  V.  Paulin  (/),  the  Bequest  was  "  to  be  at  her 

disposal ;"  and  in  Wagstaff  v.  Smith  (g),  "  to  her  own 

use,  independent  of  her  Husband ;"  and  in  both  Cases 

it  was  held  to  be  a  separate  Estate. 

Mr.  Heald,  contra : — 
The  only  decided  Case  that  appears  to  be  in  point 
is  that  of  Johnes  v.  Lockart,  cited  in  Ex  parte  Ray.  That 
*went  further  than  any  Case  went  before.  The  present 
Case  is,  however,  distinguishable ;  for  in  this  Case  a 
Bequest  is  first  made  of  a  Sum  of  Money  **  for  the 
sole  and  separate  use  and  benefit  of  the  Plainti^  her 
Receipts  to  be  a  sufficient  discharge  for  the  same ;" 
and  then  follows  the  Bequest  iQ  question.  The  Tes- 
tator shows  that  he  knew  the  distinction  between  Pro- 
perty given  to  the  Wife's  separate  use,  and  otherwise ; 
and  as  he  has  not  used  the  same  words  in  the  Bequest 
of  the  residue,  it  cannot  be  supposed  that  he  meant  to 
give  her  a  separate  Property  in  it. 

(c)  See  this  Case  particu;  sepfirate  Estate.     I  probably 

larly  stated  by  Mr.  Belt,  from  misunderstood  Sir  Samuel. 
the  lUgistrar'B  Book,  in  his  ^^j  ^^^^  ^^j^j^  p^  ^^y. 
Note  to  Lee  v.  Priaux,  3  Bro. 


(e)  Coop.  Rep.  S83. 
(/)  7  Vin.  Abi 
base  was  not  held  to  pass  as        (^)  9  Ves.  6^. 


C.  C.  383  ;   by  which  it  ap- 

peani,that  the  Legacy  in  that        C/)  7  Vm.  Abr.95,  pl.43. 
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The  Vicb-Chancellor  : —  1819. 

In  Equity,  as  at  Law,  a  Gift  to  the  Wife  is  a  Gift  to  ' 
the  Husband,  who  being  bound  to  m^ntain  the  Wife,  Wills 
is  entitled  to  her  Property.  A  Court  of  Equity  will  g 
however  execute  a  Trust  for  the  sole  and  separate  use 
of  the  Wife,  when  the  intention  of  the  Donor  to  that 
effect  is  unequivocally  declared.  A  Gift  to  the  Wife 
for  her  use  is  no  decfaration  of  such  an  intention,  and 
it  is  difficult  to  find  any  substantial  distinction  between 
a  Gift  to  a  Wife  for  her  use,  and  a  Gift  to  a  Wife  for 
her  own  use.  But  if  such  a  distinction  could  prevail 
in  another  Case,  it  could  not  govern  this  Case.  Here 
tile  Testator,  as  to  the  same  Person  with  respect  to 
another  Gift,  has  appointed  a  Trustee,  and  expressly 
directed  the  application  of  it  to  her  sole  and  separate 
use ;  he  knew,  therefore,  the  technical  form  of  excluding 
the  right  of  die  Husband  j  and  I  cannot  infer  that,  as  to 
this  Legacy,  he  intended  what  he  has  not  expressed. 


STURGESS  V.  PEARSOK. 

^^  9th  November. 

G.  SPRING  ALL,  by  his  WiB,  gav^  one-fifth  6f     Request  to  A. 

certain  personal  Propeirty  mentioned  in  his  Will,  ita  T.  qf  Interest 

the  following  words :  ''  I  give  the  Interest  and  Divi'^  ond  Dividends  of 

dends  of  one  other  fifth  part  thereof  to  be  paid  to  my  y«'«»w/  Pro' 

Daughter  Anne  TatnaU,  duiing  her  natimd  life;  and  P^f^^fi' 

i^\      A  T      '      .1.  .     i_  .1     J.     ondthentobe 

after  her  deoeiuie,  I  give  the  same  to  be  equally  di-  ^^^y  ^h^qH^ 

amongst  her  three  Children^  or  sttch  qf  them  as  shaUbe  ^ng  at  her  death. 

The  Children  ail  died  in  the  Ufe-time  of  the  Tenant  for  Life.    Held,  that 
tksjf  took  vested  TnterestSy  tnmsmissibk  to  their  Representatives. 
s  B  2 
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vided  amongst  her  three  Children,  or  such  of  them  as 
shall  be  living  at  her  decease,  the  same  to  be  paid  to 
them  at  their  age  of  twenty-one  years/' 

AftTie  Tatnall  had  three  Children,  all  of  whom  she 
survived ;  yiz.  a  Daughter,  who  died  under  twenty-one, 
and  unmarried ;  a  Son,  who  attained  twenty-one  and 
died,  leaving  one  Child,  the  Defendant,  S.  A.  Tatnall 'j 
and  the  third  a  Daughter,  Elizabeth  Brown,  who  at- 
tained twenty-one,  married  and  survived  her  husband, 
and  died,  leaving  four  Children,  the  Infant  Plaintiffs, 
having  made  her  Will,  by  which  she  bequeathed  to  the 
VhintiS  Burgess,  her  surviving  Executor,  all  her  Estate 
and  Effects,  for  the  benefit  of  her  four  Children. 

The  question  was.  Whether  the  Children  of  Arnie 
Tatnall  took  vested  Interests  under  the  Will  of 
G.  Springall,  though  they  died  before  their  Mother; 
or  whether,  in  the  events,  their  Legacies  were  undis- 
posed of? 

On  behalf  of  the  Plaintiffs,  it  was  contended  they 
took  vested  Interests,  and  Harrison  v.  Foreman  (a)  was 
cited  as  in  point ;  on  the  other  hand  it  was  urged,  that 
the  Legacies  were  only  to  take  place  if  the  Legatees 
were  living  at  the  death  of  Anne  Tatnall  \  and  that  to 
hold  the  Plaintiffs  entitled,  would  be  in  effect  to  strike 
out  of  the  Will  the  words  ^<  such  of  them  as  shall  be 
living  at  her  decease." 


The  Vice-Chancellok  : — 
If  the  Will  had  stopped  with  the  Bequest  of  the  In- 
terest and  Dividends  to  A.  Tatnall  for  her  life,  and 

(a)  5  Yes.  907  ;  and  see  Smither  v.  WiUock,  9  Ves.  934. 
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aider  her  decease  to  be  equally  divided  amongst  her 
three  Children,  it  is  dear  the  Children  would  have  taken 
vested  Interests;  but  the  Testator  adds  these  words, 
''  or  such  of  them  as  shall  be  living  at  her  decease  ;'^ 
and  upon  this  expression  the  difficulty  arises.  If  I 
were  to  indulge  conjecture,  I  might  think  the  Testator 
did  not  intend  that  the  Children  should  take  unless 
they  survived  their  Mother;  but  where  the  expressions 
used  are  capable  of  a  sensible  (effect,  it  is  not  safe  to 
depart  from  them.  The  vested  Interests  first  given  by 
the  Will,  are,  by  the  form  of  the  expression,  only  de- 
feated in  case  there  shall  be  some  or  one,  and  not  all 
of  the  Children  living  at  the  Mother's  death ;  but  that 
event  did  not  happen,  for  there  was  not  one  Child 
living  at  the  Mother's  death.  The  alternative  branch 
of  the  sentence,  therefore,  fails,  and  the  primary  expres- 
sion, which  gave  vested  Interests  to  the  Children,  takes 
effect.    The  Case  of  Harrison  v.  Foreman  is  in  point. 
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JAMES    ST.    JOHN    MASSEY,    JOHN    BRUCK-  16th  November 
FIELD,  and  JOHN  WILLIAMS       -      Plaintiffs;      APersongrfi^ 
^^^  tuitousfy  acting 

HARMOND  BANNER         -        -        .    Befend^t.  in  the  Collection 
H  of  Debts,  Src. 

X>y   Indenture,    16th    March    1815,    between  Mary  under  a  Trust 

Banner,  of  JJverpool,  of  the  first  part,  the  several  Per-  ^^^^^^  the . 

Money  he  re- 
ceived vjith  his  own  Money,  by  placing  it  in  his  Banker^s  hands  in  his  own 
Name  and  upon  his  own  general  Account.  The  Bankers  were  in  the  habit  of 
paying  him  an  Interest  of  three  per  cent,  upon  Money  in  their  hands.  He  in- 
formed the  Trustees  that  the  Money  was  in  Bank,  but  did  not  state  xoith 
whom;  nor  that  it  was  mixed  xoith  his  own  Monies;  nor  that  an  Interest 
was  to  be  paid  upon  it.  The  Bankers  having  failed,  he  is  answerable  for  the 
Loss  upon  the  Trust  Money. 

E  K   ^ 
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sons  whose  Names  were  subscribed^  of  the  second  pait^ 
and  the  Plaintiffs  of  the  third  part;  Mary  Banner 
assigned  all  her  Property  to  the  Plaintiffs,  upon  Trust 
to  sell  the  same ;  and  after  the  payment  of  the  E^qpense 
of  the  Deed  and  the  Sale,  to  divide  the  residue  amongst 
her  Creditors,  the  Parties  of  the  second  part,  who 
should  execute  the  Deed,  in  equal  proportions,  ac- 
cording to  their  Debts,  and  to  pay  the  Surplus  (if  any) 
to  Mary  Banner',  and  the  Parties  of  the  second  part 
agreed  to  take  the  Assignment,  in  satisfaction  of  their 
Debts,  and  to  release  her  from  any  Claim.  The  Deed 
contained  other  usual  Covenants ;  and  amongst  othera 
it  was  mutually  covenanted,  that,  if  at  the  end  of  two 
months,  the  Plaintiffs  or  Claimants  whose  Debts  should 
amount  to  40  /.  should  refiise  or  omit  to  execute  the 
Deed,  that  it  should  be  at  the  option  oiMa/ry  Bamer 
to  declajc<e  thie  Deed  void  or  valid ;  but  if  she  should 
keep  to  or  abide  by  it,  she  should  receive  and  take  the 
Dividends  or  Shares  of  the  outstanding  Parties ;  and 
that  Mary  Banner  should  have  power  to  enlarge  the 
time  limited  for  the  eventual  operation  of  the  Deed  for 
the  space  of  one  month  after  the  date.  The  Deed  was 
executed  by  the  Plaintifisy  and  the  Creditors  of  Maty 
Banner,  but  not  by  all  of  them,  until  the  22d  June  1816. 
The  Deed  was  not  executed  by  Mary  Banner  until  the 
2d  August  1816.  When  the  Deed  was  proposed,  and 
afterwards  when  it  was  prepared,  the  Defendant,  the 
Brother  of  Mary  Banner,  and  an  Accountant,  offered, 
in  order  to  save  Expense,  to  collect  and  receive  the 
Debts  due  to  Mary.  Banner,  and  to  sell  and  dispose  of 
the  EffedB,  ai|d  to  make  no  change,  for  his  trouble ; 
whidi  ofibr  was  aco^ted.  He  aocorctingly  sold  the 
Bfiects,  and  collected  Debts,  amounting  in  the  whole, 
after  payment  of  Expenses,  to  .674/.  101.  sdf.  which 
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was  received  between  the  months  of  March  1815  and 
July  1816;  and  which  he  mixed  with  his  own  Monies, 
by  paying  it  in  his  own  Name  and  to  his  own  Account 
into  his  Bankers,  Agnail  8c  Co.  of  Liverpool^  who  were 
at  that  time  in  good  credit,  and  allowed  Interest  for 
Balances  in  their  hands.  The  Defendant  alleged  that 
he  had  always  left  in  his  Bankers  hands  the  full  amount 
of  the  Trust  Monies. 

The  Defendant  wrote  to  the  Plaintiffs  a  Letter,  dated 
Liverpool,  25th  January  1816,  stating,  that  the  Divi- 
dend would  be  from  6$.  Sd.  to  7^. ;  that  he  was 
anxious  the  Creditors  should  receive  it  when  they  had 
all  signed;  saying  also,  as  to  the  Trust  Monies 
which  he  had  collected,  '^  It  is  in  Bank  here,  and  I 
will  not  feel  answerable  for  it,  though  I  am  confident 
of  its  security :  one  of  our  Banks  to-day  suspends  its 
Payments."  No  disapprobation  was  expressed  at  the 
lodgment  of  the  Money.  The  Defendant  was  not  in- 
formed that  all  the  Creditors  had  signed  until  the 
«7th  June  18164  On  the  22d  June  1816,  the  Bankers 
stopped  Payment;  and  on  the  following  27th,  a  Com- 
mission issued  agaihst  Aspinall  &.  Co.  and  they  were 
declare  Bankrupts ;  at  which  time  the  Defendant  had 
in  their  hands  964  /.  12  s.  1 1  J. 

The  Bill  was  filed  by  the  Plaintiffs  against  the  De- 
fendant for  an  Account;  and  the  question  was.  Whether, 
under  the  circumstances,  the  Defendant  was  bound  to 
abide  by  the  loss  sustained  by  the  failure  of  the  Bankers? 

Itfr.  Sell,  and  Mf.  IU>se,  for  the  Plaintiffs  :— 
Though  th^  Defendant  acted  gratuitously,  he  is  liable 
for  the  Money  received  by  him.    The  Money  was  not 
separated  and  ear-marked  at  the  Bankers,  but  mixed 
E  E  4 
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with  his  own,  and  at  his  disposal;  and  the  Bankers 
allowed  Interest  on  the  Balances  in  their  bands.  He 
says  in  the  Letter  of  the  25th  of  January  1816^  that 
the  Money  is  in  a  Bank  here,  but  does  not  say  what 
Bank,  or  that  he  had  mixed  it  with  his  own  Monies, 
or  that  the  Bankers  paid  Interest  on  Balances  in  their 
hands.  In  Wren  v.  Kirton  (a),  a  Receiver  was  charged 
with  a  loss  by  the  fiedlure  of  the  Banker,  the  Remit- 
tances being  made  to  his  own  credit  and  use,  and  not 
to  'the  separate  account  of  the  Trust.  The  present  was 
ntii  altogether  a  gratuitous  Trust,  for  by  placing  the 
Money  with  his  Bankers  he  gained  a  credit  with  them 
to  that  amount,  and.  an  allowance  of  Interest.  The 
Defendant  therefore  is  liable  to  the  payment  of  thk 
Money. 


Mr.  Agar,  and  Mr.  Spence,  for  the  Defendant : — 
It  would  be  extremely  hard  if  the  Defendant  were 
decreed  to  pay  this  Money.  The  Bill  is  objectionable 
for  want  of  Parties,  as  all  the  Creditors  who  signed  the 
Deed  ought  to  have  been  Parties ;  but  we  do  not  insist 
upon  that  objection.  The  Defendant  did  right  for 
safety  to  place  the  Money  in  a  Banker's  hands.  He 
informed  the  principal  Trustee  that  it  was  in  Bank  at 
Liverpool,9nA  he  made  no  objection.  It  could  not  be  dis- 
tributed until  all  the  Creditors  signed,  and  before  the  day 
on  which  the  Defendant  received  Notice  that  they  had 
all  signed,  a  Commission  was  issued  against  the  Bankers. 
Miss  Banner  did  not  execute  the  Deed  until  the  sd 
Angust  1816,  and  until  that  time,  which  was  after  the 
failure  of  the  Bank,  no  Person  had  a  right  to  claim  thia 
Property.    It  is  not  a  pcoper  Case  for  a  Court  of 


{a)  11  Ves.  377. 
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Equity.  The  Receipts  are  all  on  one  side^  and  no 
Payments,  nor  is  any  obstructioD  occasioned  by  Miss 
Banner.    Dinmddie  v.  Bayky  (b). 

The  Vice-Chancellok  : — 
I  have  held,  that  a  Principal  may  in  all  cases  file  a 
Bill  against  an  Agent,  for  an  Account  (c). 

For  the  Defendant: — 
In  Bekhiery.  Partons  (d),  where  a  Trustee  paid  Rents 
into  a  Banker's  hands  who  failed,  he  was  not  held  liable ; 
and  in  Knight  v.  Lord  Plymouth  {e),  a  Receiver  placed 
Monies  in  his  Banker's  hands  to  his  own  account,  the 
Bankers  failed,  and  Lord  Hardwkke  held,  the  Receiver 
was  not  liable.  That  Case  is  cited  and  approved  by 
Lord  Rosslyn,  in  Rowth  v.  HoweU(f).  In  Adanu  v. 
Claxton(g),  the  Agent  of  a  Trustee  placed  Money  at 
his  Bankers,  mixing  it  with  his  own,  and  the  Bankers 
failing,  the  Trustee  was  not  considered  as  responsible. 
Here  the  Defendant  was  the  Agent  of  the  Trustee. 
That  Case  therefore  is  in  point.  The  Defendant  here 
acted  gratuitously ;  he  was  not  in  Trade  or  liable  to  a 
Commission,  on  which  stress  is  laid  in  Wren  v.  Kirton  (h). 
In  Cases  of  Bailment,  a  Bailee  without  reward  is  not 
responsible  for  a  Loss,  if  he  treats  the  Property  in  the 
same  manner  as  his  own.  This  Defendant  took  the 
same  care  of  this  Property  as  of  his  own.  He  had 
Money  of  his  own  to  the  amount  of  300  /.  as  well  as 
this  Money,  in  the  Bankers  hands,  when  they  failed. 
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(6)  6  Vea.  136. 

(c)  Mackenzie  v.  Jahmtone 
and  (Ahers,  ante^  p.  373. 

((f)  Ambler,  a  19. 


(e)  3  Atk.  480 ;   and  S,  C. 
1  Dick.  ISO ;  3  Ves.  566. 
(/)  3  Ves.  566. 
(g)  6  Ves.  226. 
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The  Money  remained  untouched  in  the  Bankers  handi 
from  die  time  it  was  paid  in,  and  was  always  ready  to 
be  distributed  whenever  tile  Trust  Deed  should  be  e:ite- 
cuted  by  all  the  Creditors.  The  Interest  allowed  by 
the  Bankers  upon  the  Deposit  was  intended  to  be  paid 
to  the  Trustees,  to  whofcn  it  belonged^  and  by  whom  it 
was  recoverable.  A  distinguishing  circumstance  in  this 
Case,  is,  the  fact  before-mentioned,  of  Notice  being 
given  to  the  acting  Trustee  that  the  Money  was  placed 
in  a  Bdnk  at  Liverpool,  and  that  no  objection  was  made 
to  the  Disposit. 

Tfhe  Vice  Chancellob  : — 
.  This  may  be  a  Case  of  individual  hardship,  but  the 
Court  is  bound  to  proceed  upon  those  principles  which 
are  deemed  essential  to  the  general  interests  of  mankind. 
The  Defendant  being  the  gratuitous  Agent  of  his  Sister's 
Trustees,  receives  their  Money,  which  he  mixes  with 
his  own,  by  paying  it  into  his  own  Bankers,  and  on 
his  own  general  account.  These  Bankers  were  in  the 
habit  of  paying  him  an  Interest  of  three  per  cent  on 
the  Monies  in  their  hands.  The  Defendant  says  he 
meant  to  give  Credit  to  the  Trustees  for  their  pro^ 
portion  of  the  Interest,  but  he  never  made  a^y  inti^ 
mation  to  that  effect.  This  Money  is  partly  lost  by  the 
failure  of  the  Bankers ;  and  the  question  is.  Whether 
the  Defendant  can  throw  this  Loss  upon  the  Trust.  It 
is  said  to  be  the  common  habit  of  mankind  to  plaoe 
all  Monies  for  safe  custody  in  the  hands  of  a  Banker, 
and  that  the  Defendant  was  therefore  well  justified  in 
placing  these  Monies  in  his  Bankers  hands,  and  thus 
constituting  the  Bankets*  the  Agents  of  the  Trust.  I 
will  not  say  what  nlight  have  been  the  efflet  if  Ue  htd 
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placed  these  Monres  in  the  same  Bankers  hands  with 
full  Infonnation  of  the  Trust,  and  to  a  distinct  Trust 
Account.  It  is  sufficient  to  say,  that  here  the  Defend- 
ant gave  no  Notice  to  die  Baidiers  that  any  part  of  the 
Monies  in  their  hands  was  Trust  Property.  Both  he 
and  they  tueated  the  Monies  as-  whoHy  his  own,  and 
the  Bankers  considered  themselves  as  his  Agents  solely. 
It  is  said  that  he  gave  Notice  to  the  Trustees  that  he 
had  so  invested  the-  Money,  and  that  they  did  not 
object  to  it,  and  are  therefore  to  be  considered  as 
having  authorized  it.  If  he  had  given  full  Notice  witii 
whom  he  had  invested  it,  and  that  he  had  mixed  it  with 
his  own  Monies,  aad  &at  an  Interest  would  be  derived 
from  it,  thwe  would  have  been  great  weight  in  that 
argument;  but  his  Letter  of  the  26th  January  1816,  only 
states  that  ''  It  is  in  Bank ;''  not  stating  with  what 
Banker,  or  tiiat  it  is  mixed  with  his  own  Mbnies,  or 
Aat  a  Profit  is  to  be  derived  from  it. 
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The  fkot  alleged  by  the  Defendant,  tiiat  lie^had  always 
a  Balance  in  his  Bankers  hands  equat  to  the  Trust 
Money,  is,  in  my  view  of  the  case,  immaterial.  I  con- 
sider the  Trust  Monies  thus  mixed  with  his  own,  and 
placed  in  his  Bankers  hands  on  his  own  general  ac- 
count, to  be  an  employment  of  the  Trust  Money  for 
his  own  advantage  or  his  own  credit,  and  that  he  is 
therefore  responsible  for  the  Loss  which  has  resulted 
from  it    I  think  this  not  a  Case  for  Interest  or  Costs. 


No(e.-^On  an  Appeal  to  the  Lord^Chancellbr,  H%$ 
Hm^9  Decision  was  affirmed. 
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17th  November. 

A  G^by 
Testator  in  Us 
t^e-time  to  Le- 
gatees^  after  a 
WiU  ghmg 
tiem  Legacies^ 
held  to  be  part 
Satisfaction  of 
the  Legacies, 
upon  Efoidence 
rf  the  Intention 
of  the  Testator 
tothatefect. 


Between  PETER  ISAAC  THELLUSSON,  afterwards 
the  Right  Honourable  PETER  ISAAC  Baron 
RENDLESHAMy  but  since  deceased,  and  others. 

Plaintiffs ; 

The  Reverend  MATTHEW  WOODFORD,  Clerk, 
since  deceased,  and  others    -  Defendants : 

And, 

Between  the  said  MATTHEW  WOODFORD  and 
another   ------    Plaintiffs; 

The  said  PETER  ISAAC  THELLUSSON,  afterwards 
lord  RENDLESHAM,and  others  -  Defendants: 

And, 

Between  Sir  RALPH  JAMES  WOODFORD,  Sir 
CHARLES  WILLIAM  FUNT,  and  JOHN 
GEORGE  WOODFORD  -        -        -  Plaintifis; 

HENRY  HOYLE  ODDIE,  an  Infant,  by  his  Guar- 
dian        -       -       -        -        -        .  Defendant 

1  HIS  Cause  came  on  upon  Exceptions  to  the  Masta^^ 
Report. 

Peter  Thellusson,  by  his  Will,  bequeathed  to  his 
Executors  12,000/.  in  Trust,  as  soon  as  conveniently 
might  be,  after  his  decease,  to  lay  out  the  same  iii  the 
Public  Funds,  or  on  Government  Securities,  and  to 
pay  the  Dividends  and  Produce  thereof  to  his  Daughter 
ArniCp  during  the  time  she  remained  unmarried;  and 
directed,  that  Interest  at  four  per  cent,  should  be  paid 
to  her  on  the  said  sum  of  1 3,000 /•  until  the  same  should 
be  invested,  to  be  reckoned  from  the  day  of  his  de- 


CASES  IN  CHANCERY- 

'  cease.  And  in  case  his  Daughter  shoidd  many,  with 
such  Consent  as  therein  mentioned,  he  directed,  that, 
upon  the  treaty  for  such  Marriage,  the  said  12,000/. 
or  the  Funds  in  which  the  same  should  then  be  in* 
Tested,  should  be  covenanted  to  be  paid  or  transferred 
to  TVustees,  to  be  nominated  and  appointed  in  such 
Settlement  by  his  Executors,  upon  such  Trusts,  Ends, 
Intents  and  Purposes  as  they  should  direct  and  ap- 
point, but  not  otherwise. 
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And  he  thereby  also  gave  to  his  Executors  a  further 
sum  of  12,000/.  upon  the  like  Trusts,  in  favour  of  his 
Daughter  Augusta  Charioite;  and  he  gave  all  his  real 
Estate,  and  all  the  residue  of  his  personal  Estate,  unto 
Woodford  Stanley  and  £•  i.  A.  Woo^ord,  upon  certain 
Trusts  therein  mentioned;  and  he  appointed  them, 
together  with  his  Wife  Amie  T%eUu99on,  Executors 
and  Executrix  of  his  Will.  The  Testator  died  21st 
July  1797, 

By  the  Decree  made  igth  February  1801,  on  the 
Hearing  of  the  two  first-mentioned  Causes,  the  Trusts 
of  the  Will  were  ordered  to  be  carried  into  execution, 
and  various  Directions  were  given  therein;  and  it 
was,  among  other  things,  referred  to  the  Ma^er, 
Mr.  Hoiford,  to  appoint  a  new  TVustee,  in  the  place 
o(  Stanly;  and  to  inquire,  whether  the  Defendant 
Thomas  Champion  Crespigny,  (who  after  the  Testator's 
death  had  married  the  said  Augusta  Charlotte  Thelbis^ 
son,)  had  made  any  Settlement  on  his  Wife,  and  the 
Issue  of  their  Marriage,  and  whether  the  same  was  a 
proper  Settlement 


By  an  Order,  d4ih  July  18031  ^^  ^^^^  Master  was 
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directed,  inter  alia,  to  state  what  AdTartisements  he 
had  published  for  the  Creditors  of  the  Testator  to  come 
in  before  him  and  prore  their  Debts ;  and  ivhether  any, 
and  what,  Debto  or  Legacies  of  the  said  Testator  re- 
mained unsatisfied ;  and  whettier  any,  and  what.  Claims 
of  any  such  Debts  or  Legacies  were  then  depending 
before  him. 


The  Master,  by  his  Report,  lodi  December  1803, 
after  reciting,  among  other  things,  the  Bequest  of  the 
said  sums  of  I8,ooo2.  in  &Foar  of  the  said  Testator's 
Daughters  Amie  and  Augusta  Charlotte,  certified,  that 
the  said  Testator  afterwards  made  the  fbUowing  Entries 
in  his  Ledger;  viz.  ''  Anne  Thdhmtm,  1796,  Septem- 
ber 8<h,  1,000/.  East  India  Stock,  I  hare  put  under 
her  Name  at  the  India  House, — ^this  is  to  be  accounted 
as  part  of  what  I  bequeathed  to  her  by  my  Will,  at 
177/.;  1/.  5s.  Brokerage;  i)77i /•  5S4  ■  Augusta 
Charlotte,  1796,  September  8tb,  1,000/.  Bast  India 
Stock,  I  have  put  under  her  Name  at  the  India  House, 
•••this  is  to  be  accounted  as  part  of  what  I  bequeathed 
to  her  by  my  Will,  at  177/.;  1/.  5f.  Brokerage; 
1,771  /.  5  s/'  And  he  found,  that  the  said  Matthew 
Woodford  and  E.  L  A.  Woodford,  as  such  acting  Ex- 
ecutora,  had  set  apart,  out  of  the  said  Testator's  per- 
sonal Estate,  the  sum  of  10,238/.  15s.  for  the  use  of 
the  said  Anne  TheUusson,  in  order  to  make  good  the 
Legacy  of  ia,ooo/.  so  given  in  Trust  for  her;  comput- 
ing the  said  East  India  Stock,  so  valued  at  1,771  /.  5  $. 
in  the  said  Ledger,  as  part  of  Ihe  said  Legacy.  And 
he  found,  that  the  said  acting  Executors  had  set  apart, 
out  of  the  said  Testator's  personal  Estate,  the  sum  of 
10,228/.  155.  for  the  said  A.  C.  Crespigny,  in  order  to 
make  good  the  Legacy  of  i9/)oo/.  so  given  in  Ttust 
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for  her  as  foresaid ;  computiiig  the  said  ifiool.  East 
India  Stock,  bo  valaed  at  1,771  /.  5^.  in  the  said 
.  Ledger,  as  part  of  the  said  Legacy.  And,  after  stating 
the  several  other  Legacies  bequeathed  by  the  Will,  the 
Afo^er  certified,  that  the  several  Legacies  therembefore 
mentioned  were  all  the  Legacies  bequeathed  by  the 
Will ;  and  that  it  did  not  aj^iear  to  him  that  any  of 
them  remained  unsatisfied,  except  the  Legacies  of  An- 
nuities in  the  Frevick  Funds. 
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By  an  Order,  22d  December  1803,  it  was,  among 
other  things,  ordered,  that  the  said  Report  should  be 
confirmed. 


Master  Cox^  who  succeeded  Master  Hoffotfd,  by  his 
Report,  17th  May  i8og,  after  reciting  the  Settlement, 
heanng  date  ^sd  March  1798,  made  on  the  Marriage 
of  Ame  Thellussfm  with  T.  C.  Cmpigny,  since  deceaaad, 
and  also  reciting  the  Bequest  of  the  said  18,000/. 
in  Trust  for  the  said  A.  C.  Thelhtsson,  and  that  the  said 
Testator  afterwards  transferred  into  her  name  1,000/. 
East  India  Stock,  imd  in  his  Ledger  opened  an  Account 
with  her  for  the  same,  and  charged  her  with  the  sum 
of  1,771  /.  55.  the  price  of  such  Stock ;  and  at  the  foot 
of  the  said  iV^count  fnade  a  Memorandum  in  writing, 
that  such  Stock  was  tp  be  considered  part  of  what  he 
bequeathed  to  her  by  his  Will ;  and  reciting  that  the 
said  sum  of  1,771  /.  ^ «.  being  dedi^cted  from  thjs  si^d 
Legacy  of  12,000/.  had  reduced  the  ^apae  to  10,298/. 
iQs.  and  that  Af.  Woodford  and  E.  L  A.  Woodford  the 
acting  Executofs,  had,  in  paymept  of  the  said  sum  of 
10,228/.  15  s.  and  in  satisfaction  of  said  12,000/.  afl;er 
such  a  deduction  as  aforesaid,  appropriated  20,821  /. 
174.  7(f.  Impenal  Tbnt  per  Cents,  being  of  the  wdue 
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of  10^2282.  155.  at  the  market  price  of  that  Stock,  oki 
the  day  that  such  appropriation  was  made;  and  re- 
citing that  1,000  /.  East  India  Stock,  and  said  30,821/. 
lys.  yd.  Imperial  Three  per  Cents,  then  formed  the 
value  or  amount  of  the  said  Legacy  of  12,000/. ;  and 
that  such  intended  Marriage  was  consented  to  by  the 
Persons  therein  named ;  and  that  it  had  been  agreed, 
that  said  i,ooo/.  East  India  Stock,  and  20^21  /.  175. 
7  d.  Three  per  Cents,  should  be  disposed  of  and  settled 
in  manner  thereinafter  mentioned ;  it  was  witnessed, 
declared  and  agreed,  that  if  such  intended  Marriage 
should  take  effect,  the  said  1,000/.  East  India  Stock, 
and  20,821  /.  175.  yd.  Three  per  Cents,  should  imme- 
diately ^fter  the  solemnization  thereof,  be  transferred 
into  the  names  of  Trustees  therein  named,  upon  the 
Trusts  therein  mentioned ;  the  said  Master  certified,  that 
upon  consideration  of  the  said  Settlement,  he  con- 
ceived the  same  was  a  fit  and  proper  Settlement  upon 
the  said  Angtuta  Charlotte  Crespigmf^  and  the  Issue  of 
the  said  Marriage. 

By  an  Order  made  June  1805,  upon  the  Petition  of 
the  said  Augutta  Charlotte  Crespigmf^  it  was  ordered, 
inter  alia,  that  the  6aid  Report  should  be  confirmed. 

A  Settlement  was  made  23d  June  1801,  on  the  Mar- 
riage of  the  said  Ann  Luldn  with  William  lAikin,  Esq. 
containing  the  like  Recitals  as  in  the  Settlement  of 
Mrs.  Crespigny ;  and  the  said  1,000  /.  East  India  Stock, 
and  20,821/.  lys.  yd.  Imperial  Three  per  Cents,  which 
the  said  acting  Executors  had  appropriated  in  discharge 
of  her  said  Legacy  of  12,000  /.  was  settled  to  the  uses 
therein  mentioned. 


By  an  Order  made  21st  January  1818,  upon  the 
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Petition  of  William  Lukin  and  Anne  his  Wife,  and 
A.  C.  Crespigny^  it  was  referred  to  Master  Cox  to  in- 
quire and  state  to  the  Court,  whether  the  Petitioner 
William  Lukin,  in  right  of  the  said  Anne  his  Wife,  and 
the  Petitioner  A.  C.  Crespigny,  were  entitled. to  any 
and  what  Sum  of  Money,  in  addition  to  the  sum  of 
10,228  Z.  15  s.  reported  due  to  each  of  them,  the  said 
Anne  Lukin  and  A,  C.  Crespigny,  in  respect  of  their 
respective  Legacies  of  12,000  L  given  and  bequeathed 
to,  or  in  Trust  for  them,  by  the  Will  of  the  said  Tes- 
tator ;  and  the  said  Master  was  to  state  specially  his 
Opinion  thereon  to  the  Court. 


425 

1819. 

Thellusson 
and  others, 

V. 

Woodford 
and  others. 


Under  this  Order,  the  said  Petitioners  carried  in  a 
Claim  before  the  said  Master,  whereby  the  said  William 
Lukin,  in  right  of  the  said  Anne  his  Wife,  and  the  said 
A.  C.  Crespigny,  claimed  to  have  the  said  two  several 
sums  of  1,771/.  55.  and  1,771/.  5s.  paid  to  them 
over  and  above  the  Sums  that  they  had  respectively  re- 
ceived for  the  Legacies  of  12,000  /.  each  so  bequeathed 
to  them ',  and  in  support  of  their  Claim,  they  laid  the 
following  Affidavit  of  the  said  -4.  C.  Crespigny  before 
the  Master: — 


''  Saith,  That  in  or  about  the  month  of  December 
1796,  Peter  Thdlusson,  Esq.  deceased,  the  Father  of 
Deponent,  and  the  Testator  in  the  Pleadings  named, 
bemg  then  at  Rendlesham,  in  Suffolk,  informed  the 
Deponent  and  her  Sister,  Anne  Lukin,  then  Anne 
Thellutson,  another  Daughter  of  the  said  Testator,  that 
he  had  placed  1,000/.  East  India  Stock  in  each  of 
their  names ;  and  from  that  time  to  the  time  aforesaid. 
Testator's  death,  Deponent  and  her  Sister  received  the 
Dividends  upon  the   said  respective  sums  of  1,000/. 

Vol.  IV.  F  F 
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East  India  Stock  so  transferred  to  them,  and  at  all 
times  considered  the  said  Stock  to  have  heep.  givA 
to  them  by  the  said  Testator,  particularly  as  said  Tes- 
tator from  that  peripd  discontinued  making  them  an 
allowance,  which  he  had  previously  piade  to  them,  for 
their  own  personal  Expenditure  and  Pocket  Money : 
and  Deponent  further  saith,  that  neither  at  the  time 
when  said  Testator  informed  her  and  her  said  Sister 
of  his  having  placed  the  said  sums  of  1,000/.  East 
India  Stock  in  their  respective  names  as  aforesaid,  nor 
at  any  time  afterwards,  did  he  ever  inform  Deponent, 
nor  as  Deponent  believei^,  ttie  said  Atme  Lukin,  or  in 
any  manner  intimated,  that  the  same  was  intended  as 
a  part,  or  in  lieu  of  the  Provision  made  or  intended  to 
be  made  for  Deponent^  or  the  said  Anne  Lukin,  by  the 
Will  of  said  Testator.;  but  on  the  contrary^  the  same 
was  always  represented  and  spoken  of  by  the  said 
Testator,  and  was  always  considered  by  Deponent,  and 
as  she  bdieves  by  the  said  Anne  LuJdn,  as  an  absolute 
Gift  from  the  said  Testator  to  Deponent  and  said  ilime 
Luldn  respectively,  and  without  any  reference  to  any 
Provision  made  or  intended  to  be  made  by  his  Will,  for 
Deponent  or  said  Anne  Lukin,  or  either  of  .them :  and 
Deponent  further  saith,  that  she  wa£i  never  informed, 
nor  had  any  knowledge  df  the  Entries  coiitoiaed  in 
the  Ledger  of  the  said  Testator,  jrdative  to  the  said  two 
sums  of  1,000  7.  East  India  Stock,  until  After  the  death 
of  said  Testator.'' 


The  Master,  Mr.  Cox,  by  his  Report  of  the  27th  May 
i8ig,  made  in  pursuance  of  the  Order  of  i^ist  Jamiary 
1818,  after  stating  the  Bequests  by  the  Will  of  the 
said  Testator  of  the  sum  of  12,000/.  for  the  benefit 
of  each  of  his  Daughters,   the  said  Anne  Lukin  and 
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4.  C.  'Crespigny,  and  stating  so  much  of  the  said  Decree 
as  directed  the  then  Mtutetf  Mr.  Holford,  to  take  an 
Account  of  the  said  Testator's  Debts,  and  Funeral 
Expenses  and  Legacies ;  and  the  said  Order,  27th  July 
1803^  for  the  late  Master  to  state,  whether  any  euid 
what  Debts  or  Legacies  of  the  Testator  remained  un- 
satisfied; and  statipg  the  said  late  Master^^.  Report, 
dated  10th, December  1803,  as  above  recited,  whereby 
he  certified,  that  it  did  not  appear  to  him  that  any  of 
the  said  Legacies  remained  unsatisfied,  except  the  Le- 
gacies of  Annuities  in  the  French  .Funds,  and  the  said 
Order,  dated  agd  December  1803,  confirming  same ;  the 
said  Master,  by  his  Report,  certified,  that  the  Ledger 
of  the  said  Testator,  mentioned  or  referred  to  by  the 
said  Report  of  the  said  late  Master ^  had  been  produced 
before  him,  and  it  appeared  to  him  that  the  said  Book 
was  in  the  nature  of  a  Ledger,  and  indexed,  commencing 
in  the  year  1793,  after  the  Testator  had  retired  from 
Business,  and  is  all  in  his  own  hand-writing,  and 
brought  doMm  to  the  80th  June  1797,  being  within 
three  weeks  of  his  death ;  and  contains  an  account  of 
his  pecuniary  transactions  in  the  way  of  Loans,  Pur- 
chase, and  Sales  of  Stock,  Discount,  yearly  Profits  and 
Loss,  D'  and  C  Account  with  sundry  Peraons,  a 
Particular  of  the  Payments  for  his  House  Expenses, 
and  a  general  Statement  of  his  Property,  made  up 
annually  to  the  31st  December,  the  last  Statement 
being  to  31st  JDecember  1796 ;  and  that  he  had  in  th/e 
said  Schedule  to  his  said  Report,  set  forth  such  of 
the  Entries  in  the  said  Ledger,  as  seemed  to  him  in 
anywise  material  to  the  present  question ;  and  he  found 
that  the  said  Book  or  Ledger  is  referred  to  by  the 
Will  of  the  said  Testator  in  manner  following ;  viz.  "  I 
fiiither  give  and  bequeath  unto  my  said  Son,  Peler 
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Isaac  Thellusson,  the  sum  of  7,600  /.  in  order  to  make, 
with  what  I  have  before  given  to  him,  as  it  stands  in  my 
Books,  the  sum  of  23,000  /. ;" — and  he  found  by  the 
Evidence  laid  before  him,  that  Tcwnley  Ward,  late  of 
Henrietta-street f  Covent-garden,  deceased,  was  some  years 
■previous  to  the  death  of  the  Testator  employed  by  him 
to  make  his  Will ; — and  he  found,  that  in  a  Book  kept 
by  the  said  Toumley  Ward,  which  was  found  among  his 
Books  and  Papers,  and  which  had  been  produced  be- 
fore him,  the  said  Master,  and  verified  by  the  Affidavit 
of  Cliff  Ashmore  aforesaid,  who  succeeded  the'  said 
Townley  Ward  in  his  Business,  there  is  an  Entry,  a 
Copy  of  which  he  had  set  forth  in  the  Second  Schedule 
to  his  said  Report ;  which  Entry  is  in  the  hand-writing 
o(  James  Moss,  deceased,  who  in  the  year  1797  was  a 
Clerk  to  the  said  Toumley  Ward; — and  he  found,  by 
the  Affidavit  of  the  said  Cliff  Ashmore,  that  there  was 
found  among  the  Drafts  and  Papers  belonging  to  the 
said  Toumley  Ward,  a  Paper-writing,  intituled,  "A 
Codicil  to  be  annexed  to,  and  taken  as  part  of,  the  last 
Will  and  Testament  of  me  the  under-written  Peter 
Thellusson ;"  of  which  Paper  he  bad  set  forth  a  fac 
simile  Copy  in  the  Third  Schedule  to  his  Report; — and 
^e  found, that  such  intended  Codicil  was  never,  infect, 
executed  by  the  said  Testator ; — and  he  found,  that, 
in  the  month  of  July  1797,  the  said  Testator  purchased 
an  Estate  at  Anortherby,  in  the  County  of  York,  which 
appeared  to  him  to  be  the  Estate  mentioned  in  the 
said  Entry  in  the  said  Book  kept  by  the  said  Toumt^ 
Ward,  for  which  the  said  Testator  was  then  in  treaty ; 
— and  he  found,  that  the  said  Testator  not  having  re- 
published his  Will,  or  executed  any  Codicil  thereto, 
4he  said  Estate  at  Amotherby  descended  upon  his 
•eldest  Son  the  said  Peter  Isaac  Thdlusson\  and  was 
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afterwards  purchased  of  him,  by  the  Trustees  of  the 
Will  of  the  said  Testator,  for  the  purposes  of  such  Will. 
And,  upon  consideration  of  the  several  Circumstances 
aforesaid,  the  said  Master  certified,  that  he  did  not  see 
any  sufficient  reason  to  differ  from  the  said  Report  of 
the  said  late  Master,  by  which  he  found  that  the  said 
Legacies  to  the  said  Anne  Thellusson  and  A,  C,  Cres- 
pigny  were  satisfied  in  the  manner  mentioned  in  the 
said  Report  thereinbefore  stated;  and  he  therefore 
found,  that  the  said  William  Lutein,  in  right  of  the 
said  Anne  his  Wife,  and  the  said  A.  C.  Crespigm/,  are 
not  entitled  to  any  Sum  of  Money  in  addition  to  the 
.  sum  of  10,228/.  155.  reported  due  to  the  said  Anne 
Luldn  and  A,  C.  Crespigny,  in  respect  of  their  respective 
Legacies  of  12,000/.  given  and  bequeathed  to  or  in 
Trust  for  them  by  the  said  Will  of  said  Testator  Peter 
Thellusson. 
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The  First  Schedule  referred  to  in  t/ie  Master's  Repots. 

Peter  Isaac  Thellusson : 

1793>  January  1st.  D*" 
For  so  much  I  have  given  him  on  ac- 
count of  what  he  is  to  have  of  me,  £.      5.    rf. 
or  my  Estate,  after  my  death   -        -  15,300  —  — 

1796,  April  1st. 
For  so  much  credited  him  out  of  the  sum 

of  7,500/.  on  the  Bond  of  Cha*         -        100 

£.  15400 
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1819. 

' V ' 

THEtLUSSCm 
WoODPOED 

and  others. 


George  Woodford  ThelhusoH : 

17937  Januftry  ist. 
For  80  much  I  have  gire&  him  on  ac- 
coimt  of  what  ke  is  to  h4ve  of  me, 
or  of  my  Estate,  lifter  my  death 

1796^  April  lat. 
For  so  much  credited  him  out  of  Hbe 
stmi    of   7,500/.   on  the    Bond    of 
Cha* 


£.      i.    d. 
l5iOO0 


400  —  — 
£.  15400 


Charles  Thelhason : 

1793,  January  ist. 
For  so  much  I  have  given  him  on  ac- 
count of  what  he  is  to  have  of  me,  or 
my  Estate,  after  my  death       -        -    10,008 

For  so  much  I  have  lent  him  on  his 
Bond,  for  which  he  pays  Interest,  to 
complete  his  Capital  in  the  House  of 
Trade,  1 2,500  i. 

s 

ti.  B. — Same  as  opened  as  private 
or  particular  Account. 


1795,  January  1st. 
On  account  of  my  Son  Charles  marty- 
ing  Miss  Sabine  UobartSj  I  have  given 
him,  which  must  be  deducted  from 
the  Bond  he  has  given  me 


2    6 


-     5,000 


£.  15,008    2    6 
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1796,  April  ist.  D';  1819. 

For  80  much  credited  him  out  of  his  £.    s.    d.      ''       ^        ' 

Bond,  990/.;  andCash,!/.  17s.  6rf.        39117    6    Thellusson 

.  and  others, 

£.  15,400 «^- 

^^^^^^^^^      Woodford 
and  others. 

1793. 
Maria,  married  to  Augustus  Fhipps : 
For  so  much  I  have  given  her  on  her 
Marriage       -        -        -        -        -  £.  12,000.  o.  0. 

Paid  this  in  4,000/.  Bank  Stock. 

^Placed  the  31st  Janu- 
^^  1793»  mider  the 
Names  of  the  Hon. 
William  Hervejf,  IVTa- 
jor  General,  and  P.  J. 
Thellusson,  as  Trustees 
for  Maria  and  her 
Children. 


6,825/. 
Three  per  Cjent.( 
Consols. 


N.B. — Interest  paid  to  Augustus 
Phippsto  the  day  the  Stocks  have 
been  paid  for,  and  so  have  entirely- 
settled  this  Account. 

1796. 
Anne  Thellusson,  my  Daughter,  1,000/. 
East  India  Stock,  I  have  put  under 
her  Name  at  the  East  India  House, — 
this  is  to  be  accounted  as  pdrt  of  what 
I  bequeath  to  her  by  my  Will,  at  1 77 1. 
and  1  /.  55.  Brokerage;  1,771  /.  55. 
7  F  4 
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1796.  !>' 

Augusta  Charlotte  Thellusson,  my  third 
Daughter,  1,000/.  East  India  Stoc]c, 
I  have  had  put  under  her  Name  at 
the  East  India  House, — this  is  to  be 
accounted  as  part  of  what  I  bequeath 
to  her  by  my  Will,  at  1 7*7  /.  and  1 Z.  6«- 
Brokerage;  1,771/.  5^- 

STATE,  31st  December  1796. 

1796,  31st  December. 
By  P.  /.  Tkellusson,  what  I  have  paid 

towards  what  he  is  to  have  of  me,  £. 

fol.  51     -  *      -        -        -        -        -  I61400. 

George  Woodford  Thellusson,  fol.  51       -  ^6A^' 

Charles  Tliellusson    .    -    -    ditto        -  ISA^O' 

Maria  Thellusson,  now  Wife  to  A.  Phipps  1 2,000. 

Anne  Thellusson '    -    -    -  fol. 93         -  i,77i- 

Augusta  C.  Thellusson  -    -    -    -    ditto  1,771. 


d. 
o. 


o.  o. 
0.  o. 


o. 
o. 
o. 


The  Second  Schedule  referred  to. 

Peter  Thellusson,  Esquire : 

1797,  February  3d. 
Attending  upon  you  this  day,  by  ap« 
pointment,  in  Sherboume-'lane,  in  order 
to  advise  on  your  Will,  and  at  the  same 
time  to  take  Instructions  to  prepare 
a  Codicil  thereto      -        -         -        - 


£. 

o. 


5. 
6. 


d. 
8. 


Coach  hire 
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1797,  April  6th.. 
Attending  upon  you  this  day,  by  ap- 
pointment, in  Sherboume^lanef  to  con- 
sult upon  your  Will,  and  also  upon 
your  intended  Codicil,  when  you 
postponed  making  the  Codicil  until 
you  had  completed  the  purchase  of  an 
Estate  in  Yorkshire^  for  which  you 
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Thellussok 
and  others, 

o. 
WooDFOip 
and  others. 


was  then  in  treaty 


£.0.    13.    4. 


The  Third  Schedule  referred  to. 

^  A  Codicil  to  be  annexed  to,  and  taken  as  part  of, 
the  last  Will  and  Testament  of  me  the  under- 
written Peter  Thellussoft. 

^'  Whereas  I  have,  since  the  date  and  execution  of 
my  last  Will  and  Testament,  purchased  for  each  of 
my  two  Daughters,  Anne  and  Augusta  Charlotte,  the 
sum  of  1,000  /.  East  India  Stock,  and  which  now  stands 
in  their  Names  in  the  Books  kept  for  that  purpose ; 
and  for  each  of  which  Capital  Stock  I  paid  the  sum  of 
1,7712.  55.  I  do  hereby  order  and  direct,  that  Uie 
said  sum  of  1^771 1»  6  s.  shall  be  deducted  from  each  of 
the  Fortunes  which  I  have  by  my  said  Will  given  to, 
or  in  Trust  for,  my  said  Daughters  respectively.'' 


To  this  Report,  the  said  William  Lukin  and  Wife, 
and  Augusta  Charlotte  Crespigny,  filed  the  following 
Exception : — 
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''  For  that  the  said  Master  has^  by  his  said  Report, 
(after  stating  and  refeiring  by  way  of  Eyidence,  amongst 
other  things,  to  a  Ledger  kept  by  the  Testator,  Peter 
TheUusson,  and  to  certain  Entries  therein  contained, 
and  set  forth  in  the  Schedule  to  his  said  Report  such 
Entries  in  the  said  Bedger,)  cert^ed,  that  upon  con- 
sideration of  the  several  circmnstanoes  mentioned  in 
his  said  Report,  he  did  not  see  any.  sufficient  reason  to 
differ  from  the  Report  of  the  late  Matter,  Mr.  Ha^vrd, 
by  which  he  found  that  the  Legacies  therein  men- 
tioned, to  the  said  Anne  Lukin  and  Augusta  Charlotte 
Crespigny,  were  satisfied  in  manner  mentioned  in  his 
Report  thereinbefore  stated;  and  that  he  therefore 
found  that  the  said  WilUam  Liddn,  in  right  of  the  said 
Anne  his  Wife,  and  the  said  Augusta  Charlotte  Crespigmfj 
are  not  entitled  to  any  sum  of  Money  in  addition  to 
the  sum  of  10,228/.  155.  reported  due  to  them  in 
respect  of  their  said  Legacy  of  12,000  Z.  each,  given 
or  bequeathed  to  or  in  Trust  for  them  by  the  Will  of 
the  said  Testator,  Peter  Thellusson.  Whereas  the  said 
William  Lukin  and  Anne  his  Wife,  and  the  said  Augusta 
Charlotte  Crespigmf,  are  advised,  and  humbly  insist, 
that  the  said  Ledg^r  referred  to  by  the  said  Master 
Cox  in  his  said  Report,  and  the  Entries  therein  con- 
tained, were  not  admissible  Evidence  against  the  Be- 
quest contained  in  the  said  Will,  in  favour  of  the  said 
Anne  Lukin  and  Augusta,  or  for  the  purposes  of  esta- 
blishing the  Ademption  of  any  part  of  suoh  Bequests; 
and  that  the  same  ought  not  to  have  been  received  by 
the  said  Master  in.  Evidence,  orto  have  been  set  forth 
or  referred  to  in  his  said  Report;  and  that  the  said 
Jtfosrer  ought)  to  havefound>  by  his  said  Report,  that 
Ibe  said  WiUiam  Lukin-in  right  of  the  said  Anne  his 
Wife,  and  the  said  Augusta  Charlotte  Crespigny,  were 
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respectively  entitlecl  to  a  mm  of  1,771/.  6«.  *-piece, 
and  to  Interest  thereon,  after  the  rate  of  fbnr  per  c&at. 
'  per  anmm,  as  from  the  deadi  of  the  said  Tettattor,  "^"rLuseoK 
agreeable  t»  the  direelbu3  ofhiB  said  WiB,  in  aMition  "^  ^^^^^^ 
to  the  said  Bmof  10,336/.  i^s.  so  reported  dae  to 
them  in  respect  of  tfaeir  said  Legacy  of  12,000/.  eadi: 
inaUivhicli^lcc.'' 

Mr.  Hart,  and  Mr.  PhitHmore,  in  support  of  the 
Ezceptioiis : — 

This  is  a  new  Case.    The  question  is,  Wheflier  the 
Grift  of  the  1,000 /•  East  India  Stock  was  jiro  tanto  an 
Ademption  of  the  Legacy  of  13,000/.    We  contend  it 
was  not.    A  Gift  to  operate  as  an  Ademption  of  a 
Legacy,  must,  as  said  in  Grave  v.  Lord  Salisbury  (p), 
be  efusdem  generis  as  the  Legacy ;  but  here  the  Legacy 
by  the  Will  is  given  on  certain  Conditions,  and  in  ,case 
of  Marriage  is  to  be  settled ;  but  the  Oift  of  the  1,000  /. 
East  India  Stock  is  absolute  and  unconditional.    This 
out  primA fade  could  not  be  construed  as  an  Ademption 
of  the  Portion  given  by  the  Will.    It  is  said,  however, 
that  by  the  Evidence  adduced  of  the  Testator^s  Ledger, 
and  of  an  intended  Codicil,  the  intentbn  to  adeem  is 
dear,  but  is  such  Evidence  admisiRble?  It  is  contra- 
dicted by  the  Affidavit  of  the  Daughter.    The  Evidence 
as  to  the  intended  Codicil  is  in  favour  of  the  Qatm, 
for  it  shows,  that  the  Testator  thought  at  one  time  of 
declaring,  by  a  Codicil,  that  this  Gift  should  operate  as 
an  Ademption  pro  tanto  of  the  Legacy ;  but  leaving  it 
unexecuted,  shows  also  that  he  had  abandoned  Aat 
intention. 


(a)  1  Bro.  C.  C.  425- 
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Mr.  Bell,  and  Mr.  Shadwell,  contra: — 
If  there  was  any  doubt  whether  the  Gift  operated  a9 
an  Ademption,  none  can  exist  after  reading  of  the 
Evidence.  The  Entry  in  the  Ledger  is  decisive,  to  show 
that  an  Ademption  pro  tanto  was  intended ;  and  it  may 
be  a  question,  whether  that  Ledger  might  not  have  been 
proved  in  the  Ecclesiastical  Court  as  part  of  the  Tes- 
tator's Will.  To  the  amount  of  this  i  ,000  /.  the  Testator 
in  his  life-time  exercised  that  discretion  which,  as 
to  the  remainder  of  the  Legacy  of  12,000  /.  he  deputed 
to  his  Executors  after  his  death.  The  intended  Codicil 
corroborates  the  proof  by  the  Ledger,  and  it  appears 
that  he  delayed  the  execution  of  the  Codicil ;  not  be- 
cause he  had  changed  his  intention  as  to  the  1 ,000  /. 
but  because  he  was  about  to  complete  a  Purchase  in 
Yorkshire,  which  it  would  be  necessary  to  notice  in  his 
Codicil. 


The  Vice-Chancellor  [after  statingthe  Will] : — 

If  this  had  been  simply  a  Gift  of  1,000  /.  India  Stock, 
without  more,  an  intention  to  adeem  the  Legacy  j)fo 
tanto  might  not  have  been  implied,  the  Gift  being  for 
the  absolute  benefit  of  the  Legatee,  and  the  Legacy 
being  only  of  a  qualified  Interest.  This,  however,  is  not 
a  case  of  implication,  but  of  express  declaration,  on 
the  part  of  the  Testator,  that  the  1,000/.  East  India 
Stock  shall  be  considered  as  part  satisfaction  of  his 
Legacy.  It  is  argued,  that  his  non-execution  of  the 
Codicil,  by  which  it  was  to  be  declared  that  the  Gift 
was  in  part  satisfSeiction  of  the  Legacy,  proves  that  his 
intention  fluctuated  in  that  respect,  and  that  he  finally 
determined  against  it.  I  cannot  entertain  that  opinion. 
The  Codicil  in  this  respect  only  followed  the  language 
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of  the  Ledger,  and  the  delay  of  the  execution  is  ac-  jg^g^ 

counted  for  by  the  pending  treaty  for  the   Yorkshire     '    ~  - 

Estate.  THBLLU3SON 

and  others, 
Exceptions  overruled.  p. 

Woodford 
and  others. 


CARRICK  V.  YOUNG. 

•  17th  November. 

A  BILL  was  filed  for  a  specific  Performance  of  an      ^^  Defendant 
Agreement  by  the  Defendant,  to  take  a  Lease  from  *^^^^  '^  ^^^ « 
the  PlaintifT;  and  the  Bill  prayed  a  specific  Perform-  ^'^^•f'"^  '*^ 
ance,  and  nothmg  more.  ^  ^^  .^^  ^^^ 

r^      ^  n     1        t     1   1  ,       .         ^  session.    The 

The  Defendant  had  been  let  mto  Possession;  and  Plaintiff  filed  a 

the  Plaintiff  brought  an  Action  for  Use  and  Occupation.  Bill  for  a  specific 

On  a  Reference  to  the  Master,  to  ascertain  whether  the  Performance  of 

Plaintiff  was  proceeding  at  Law  and  in  Equity  for  the  ^^^  ^greement^ 

same  Matter,  the  Master  reported  in  the  Affirmative;  ^^^^^^^on 

and  the  Case  now  came  on  upon  an  Exception  to  the  fj'o  •'* 

'^P^^-  Itwasrefer^to 

,,     „        .  «  ,     Ti  ^^c Master,  to 

Mr.  Rose,  m  support  of  the  Exception : —  seeiftheDefend' 

,,     ,wr.      /.I.  ont  was  proceed- 

Mr.  Wmgfield,  contra ;—  ingatJLawand 

in  Eqttitjffor  tie 
The  Vicb-Chancbllor: —  same  Matter. 

The  Plaintiff  insists  that  he  has  a  right  to  proceed  ^^  reported  m 
here,  to  compel  the  Defendant  to  accept  the  Lease;  '^^-^^""fi'w; 
and  a  right  to  proceed  at  Law,  to  compel  the  Defend-  ^!^  '"*z^^ 
ant  to  pay  the  Rent,  which  would  be  due  from  him  ,j^  averrul^^ 
under  the  Lease.    If  this  Court  should  decree  a  specific 
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Performance  of  the  Agreement,  it  wiUi  of  course,  decree 
an  Account  of  the  Rent  due  under  the  Agreement; 
and  the  Action  at  Law  is  brought  for  the  same  object. 
I  think,  therefore,  that  the  Master  is  right.  If  the 
Plaintiff  was  unwilling  to  wait  for  the  Rent  until  the 
Decree,  he  might  move  here,  that  the  Defendant  should 
immediately  pay  that  Rent  which,  in  every  event,  would 
be  due  from  him  in  respect  of  his  Occupation. 

Exception  overruled. 


17th  November. 

Jin  Estate 
whieha  Testator 
holds  as  Mart' 
gagee,wUltiot 
passumder  a 
gemtral  Dense 
of  aU  Lands  to 
Uses  it^  strict 
Settlement;  air 
thongk  the  Tes- 
tator at  the 


THOMPSON  V.  GRANT. 

IHIS  was  a  Bill  filed  by  a  Trustee  to  estabhsh  a 
Will,  and  to  carry  the  Trusts  thereof  into  execution. 
The  Cause  now  came  on  upon  Exceptions  to  the 
Master^s  Report. 


The  Testator,  Alexander  Donaldson,  being  in  posses- 
sion, as  Mortgagee,  of  two  Estates  in  the  Island  of 
Jamaica,  called  Brampton  Bryan,  and  Bryan  Castle, 
filed  a  Bin  in  Chancery,  in  England,  against  Richard 
WWhidohtaintd  ^^'^9  *^*  Simpson,  and  i.  H.  Edwards,  for  a  Fore- 
closure of  the  Mortgage.  By  a  Decree  in  this  Cause, 
6th  July  1805,  it  was  Ordered,  that  the  Master  should 


aJDecreeforan 

Account  in  a 

Bill  of  Fore- 

closure  \  for  the  Estate  does  not  lost  the  quaMty  of  a  Mortgage  until  the 

final  Order  rf  Foreclosure, 

A  Devise  of  all  Lands  which  the  Testator  may  hold  in  Mortgage  at  his 
deathy  will  not  pass  an  Estate  which  was  held  in  Mortgage  by  the  Testator  at 
the  makii^  if  his  WiR;  but  as  to  which  he  had  obtained  a  final  Order  ff 
Foreclosure  before  his  death. 
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take  an  Account  of  Principal,  Interest  and  Costs ;  and 
the  Decree  then  proceeded  as  follows : — '^^  And,  upon 
the  Defendants,  their  or  any  or  either  of  them,  paying 
unto  the  Plaintiff  what  shall  be  remaining  due  to  iiim 
lor  Principal  and  Interest,  and  Costs,  together  with 
what  the  Plaintiff  shall  pay  for  the  Costs  of  the  De- 
fendants  Richard  Crrani  and  Join  StnqMOft,  within  six 
months  after  the  Master  shall  have  made  his  Report  of 
such  Principal,  Interest  and  Costs,  at  such  time  and 
place  as  the  said  Master  shall  appoint,  it  is  Ordered, 
that  the  Plaintiff  do  re-convey  and  re-assign  the  Pre- 
mises therein  mentioned  to  be  mortgaged,  free  and  clear 
of  and  from  all  Incumbrances  done  by  him,  or  any  claim^ 
ing  by,  from  or  under  him ;  and  dehver  up  all  Deeds 
and  Writings  in  his  Custody  or  Power  relating  thereto, 
upon  Oath,  to  the  Defendants,  or  to  such  of  them  as 
shall  redeem  Plaintiff  as  aforesaid,  or  to  whom  they 
shall  appoint;  but  in  default  of  the  Defendants,  their 
or  either  of  fheir  paying  unto  the  Plaintiff  what  shall 
be  remaining  due  to  him  for  Principal,  Interest  and 
Costs,  and  the  Costs  of  the  said  Defendants  BicAard 
Grant  and  John  Simpson  as  aforesaid,  by  the  time  afore- 
said, the  said  Defendants  are  from  thenceforth  to  stand 
absolutdy  debarred  and  foreclosed  of  and  from'  aO 
Bight,  Title,  Interest  and  Equity  of  Redemption,  of, 
in  and  to  the  said  mortgaged  Premises." 

The  Master,  by  his  Report,  31st  July  1806,  made  in 
pursuance  of  the  said  Decree,  certified,  that  he  found 
tiiere  would  be  due  to  the  Plaintiff  for  Principal,  In- 
terest and  Costs,  on  the  31st  day  of  January  1807,  the 
sum  of  96,215/.  135.  3  J.  And  he  appointed  the  De- 
fendants to  pay  the  same  to  the  Plaintiff,  on  the  said 
3i8tday  of  January  1807. 
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By  an  Order  in  the  Cause,  sth  February  1807,  after 
stating,  that  upon  Motion  that  day  made  on  an  Affi- 
davit, tliat  the  Money  was  not  paid  on  the  day  ap- 
pointed, it  was  further  stated,  "  And  that  therefore  it 
was  prayed,  that  the  said  Defendants  may  stand  ab- 
solutely debarred  and  foreclosed  of  and  from  all  Right, 
Title,  Interest  and  Equity  of  Redemption,  of,  in  and 
to  the  said  mortgaged  Premises ;  which  upon  hearing 
the  said  Decree,  the  said  Matter's  Report,  and  the  said 
Affidavit  read,  is  ordered  accordingly/' 


The  Testator,  by  his  Will,  14th  December  1805,  de- 
vised unto  certain  Trustees  therein  mentioned,  all  his 
Plantation,  Lands  and  Tenements,  whether  Freehold  or 
Leasehold,  situate  in  the  Island  ot  Jamaica,  and  all  other 
his  real  Estate  and  Chattels  real  in  the  said  Island,  to 
hold  die  same  unto  and  to  the  use  of  the  said  Trustees, 
their  Heirs,  &c.  upon  the  Trusts  thereinafter  mentioned. 
And  the  said  Testator  devised  to  his  said  Trustees,  their 
Heirs,  &c.  all  the  Estates  which  at  the  time  of  his 
decease  should  be  vested  in  him  upon  any  Trust,  or  by 
way  of  Mortgage,  of  which  he  had  power  to  dispose 
by  that  his  Will,  upon  the  Trusts,  and  subject  to  the 
Equity  of  Redemption,  which  at  the  time  of  his  de- 
cease should  be  subsisting  or  capable  of  taking  effect 
therein  respectively ;  but  the  Money  to  be  secured  on 
such  Mortgages,  he  directed  to  be  considered  and  taken 
as  part  of  his  personal  Estate. 

The  Testator,  Alexander  Donaldson,  died  in  March 
1807,  on  his  passage  to  England. 


At  the  time  of  making  his  Will,  he  was  seised  of 
several  Freehold  Estates  in  Jamaica,  which  he  had 
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purchased.  He  was  also  at  that  time  in  possession  as 
Mortgagee  in  Fee  of  the  before-mentioned  Estates, 
called  Brampt(m. Bryan  and  Bryan  Castle,  in  the  said 
Island,  and  which  he  afterwards  foreclosed,  as  before 
stated.  His  Executors  and  Trustees  instituted  the 
present  Suit,  for  the  purpose  of  taking  the  Accounts 
under  the  authority  of  the  Court,  and  of  selling  the 
Estates,  if  necessary,  under  the  same  authority,  for  the 
benefit  of  the  Creditors  and  Legatees. 
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By  the  Decree  made  on  the  Hearing  of  the  Cause, 
27th  August  1817,  it  was  referred  to  a  Mastery  to  take 
the  usual  Account  of  Debts  and  Legacies,  and  of  the 

.  Testator's  personal  Estate,  and  of  the  Rents  and  Profits 
of  his  real  Estates ;  and  the  Master  was  to  inquire  and 
state  to  the  Court,  whether  the  said  Testator  at  his 
decease  was  seised. of  or  entitled  to  any  real  Estates  in 
Jamaica^  which  did  not  pass  by  his  Will  upon  the 
Trusts  thereof;  and  if  he  should  so  find,  then  it  was 
ordered,  that  the  said  Master  should  ascertain  what 
such  Estates  consisted  of;  and  it  was  further  ordered, 
that  the  said  Master  should  inquire  and  state  to  the 
Court,  whether  the  Provision  made  by.  the  said  WiU, 
for  Payment  of  the  Testator's  Debts  out  of  the  Rents 
and  Profits  and  Produce  of  his  real  Estate,  was  an 
adequate  Provision  for,  or  capable  of  answering  that 
purpose;  and  in  case  it  should  appear  to  the  said 
Mastery  that  the  personal  Estate  of  the  said  Testator 
come  to  the  hands  of  the  said  Plaintifi^  and  which  was 
not  specifically  bequeathed  to  be  used  and  applied  as 
attached  to  the  said  Plantations,  was  insufficient  for 
the  Payment  of  his  Testamentary  Expenses  and  Debts, 
and  that  the  Trusts  created  by  the  said  Testator  for 

,  Payment  of  such  Debts  out  of  the  amiual  Rents  and 
Vol.  IV.  G  G 
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Profits  of  his  Estates  was  not  an  adequate  Provision 
for  Payment  of  such  Debts,  the  Parties  were  to  be  at 
liberty  to  lay  before  libe  said  Master  a  Plan  or  Scheme 
fbr  the  sale  of  the  Testator's  real  Estates  and  Plan- 
tations, together  with  the  Slaves,  Cattle,  Stock,  Imple- 
ments and  Utensils  thereon,  or.  of  such  parts  thereof  as 
he  should  find  to  be  necessary  for  the  purpose  af  paying 
such  Debts  ;  and  the  said  Master  was  to  slate  the  same, 
with  his  Opinion  thereon,  to  the  Court.  But  the  Court 
did  declare,  that  the  direction  thereby  given,  was  to 
be  without  prejudice  to  any  question  arising  between 
the  Heir  at  Law  of  the  said  Testator,  and  the  Devisees 
and  Legatees  named  in  his  Will,  whether  any  real 
Estates  of  the  said  Testator,  not  passing  by  his  Will, 
ought  or  not  to  be  primarily  applied  to  make  good 
the  deficiency  of  the  personal  Estate,  to  pay  the  said 
Testator's  Debts  and  Legacies,  in  exoneratiim  of  the 
real  Estates  devised  by  his  Will 


By  an  Order  made  on  the  occasion  of  the  decease  of 
the  late  Plaintiff,  Alexander  Thompson,  it  was  directed, 
that  the  said  original  Suit  of  Thompson  v.  Crrant  should 
stand  revived. 


The  Master,  by  his  Report  of  this  date,  made  in  pur- 
suance of  the  said  Decree,  and  also  in  pursuance  of 
the  last-mentioned  Order,  found,  that  the  said  Testator, 
Alexander  Donaldson,  before  the  14th  of  December  1805, 
the  date  of  his  said  Will,  bad  acquired  by  Purchase 
the  several  Freehold  Plantations  or  Estates  situate  in 
the  said  Island  of  Jamaica  thereinafter  mentioned ;  —and 
the  said  Master  found,  that  the  said  Testator  was  also 
at  and  for  some  time  prior  to  the  date  of  his  said  Will, 
seised,  under  and  by  virtue  of  certain  Conveyances  and 
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Assignments,  of  two  other  Plantations  or  Estates  in  the 
Parish  of  D'elavmey,  in  the  said  Island,  called  Brampton 
Bryan  and  Bryan  Castk,  of  which  he,  the  said  Tes- 
tator, was  in  possession  as  Mortgagee  in  Fee  for  se- 
curing the  re-payment  of  a  large  Sum  of  Money ;  and 
the  said  Master  stated  the  Will  of  the  said  Testator, 
a^d  the  Proceedings  on  the  Foreclosure  Suit  respecting 
the  said  last-mentioned  Estate ;  and  that  he  found,  by 
an  Affidavit  of  the  said  Alexander  Grant,  made  in  this 
Cause  on  the  4th  day  of  May  1819,.  that  said  Alex-^ 
ander  Grant  at  the  time  of  the  death  of  said  Testator, 
and  for  sixteen  years  previously  thereto,  resided  in  the 
Island  of  Jamaica,  and  the  neighbouring  Island  of  Saint 
Domingo,  and  was  well  acquainted  with  the  said  Alex- 
ander Donaldson,  and  vnth  the  Plantations  and  other 
real  Estates  there  possessed  by  him;  that  the  said 
Alexander  Donaldson  was  not,  at  his  decease,  to  the 
knowledge  or  belief  of  him,  the  said  Alexander  Grant, 
seised  or  entitled  to  any  other  real  Estates  on  the  said 
Island  of  Jamaica,  than  as  therein  and  in  the  said 
Report  before  mentioned;  but  that  he  was  in  pos- 
session of  certain  other  Plantations  or  Estates  called 
'Nonsuch  and  Unity,  and  a  Penn  called  the  Craule,  of 
which  he  was  Mortgagee  and  Trustee.  And  therefore 
the  said  Master  certified,  that  he  was  of  Opinion,  that  all 
the  real  Estates  in  Jamaica,  of  which  the  said  Testator, 
Alexander  Donaldson,  was  seised,  or  to  which  he  was 
entitled  at  the  time  of  his  decease,  did  pass  by  his 
Will. 
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To  this  Report  the  following  Exception  was  taken. 


''  For  that  the  said  Master  hath,  in  and  by  his  said 
Report,  stated,  that  aU  the  real  Estates  in  Jamaica^  of 
G  G  2 
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which  Alexander  Donaldson^  the  Testator  in  the  Pleacf^ 
ings  in  this  Cause  named,  was  seised,  or  to  which  he 
was  entitled  at  the  time  of  his  decease,  did  pass  by  his 
Will ;  whereas  the  said  Master  ought  to  have  certified, 
that  the  Estates  called  Brampton  Bryan  and  Bryan 
Castk,  in  the  said  Report  mentioned,  and  of  which  the 
said  Testator,  Alexander  Donaldson,  was  in  possession 
as  Mortgagee  in  Fee  at  the  time  of  making  his  said 
Will,  di3  not  pass  by  his  said  Will.** 


Mr.  Trotoer,  and  Mr.  Longley,  in  support  of  the 
Exceptions : — 

That  a  new  Estate  is  acquired  by  Foreclosure  appears 
from  WynnY.  Lyttleton(a),  and  Strode  v.  Russell  {b), 
and  in  Casbome  v.  fnglis(c).  In  Strode  \,  Russell,  it 
was  unanimously  agreed  by  the  Lord  Chancellor,  Master 
of  the  Rolls,  Lord  Chief  Justice  Trevor  and  Mr.  Justice 
Tracey,  that  Mortgages  in  Fee,  although  forfeited  when 
the  Will  was  made,  do  not  pass  by  general  Words ;  and 
that  although  the  Mortgagor  is  afterwards  foreclosed, 
or  a  Release  of  the  Equity  of  Redemption  is  obtained, 
yet  that  they  go  to  the  Heir  at  Law.  A  Mortgagee 
before  Foreclosure  cannot  exercise  any  act  of  Owner- 
ship, and  consequently  he  cannot  devise  the  Land  ex- 
cept as  Mortgagee ;  a  Lease  by  him  does  not  bind  the 
Mortgagor,  nor  can  he  cut  Trees  or  commit  Waste. 

The  only  question,  therefore,  is.  Whether  the  Fore- 
closure is  to  be  considered  as  complete  on  the  6th  July 
1805,  when  the  Decree  was  made ;  or  whether  it  was 
complete  only  by  nonpayment  of  the  Mortgage  Money 


(fl)  1  Vera.  3. 
(p)  2  Vern  621. 


(c)  1  Atk.  605. 
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on  the  31st  January  1807,  and  the  final  Order  on  the 
fith  February  1807.  If  it  was  complete  at  the  former 
period,  the  Estate  passes  under  the  Will ;  if  complete 
only  at  the  latter  period,  the  Estate  was  acquired  sub- 
sequent to  the  Will,  and  the  Testator's  Heir  at  Law 
takes,  the  Will  not  having  been  re-published.  On  the 
part  of  the  Heir  at  Law,  we  submit  the  Master*B  Report 
is  wrong,  and  that  Foreclosure  does  not  operate  from 
the  time  of  the  first  Decree ;  that  Decree  was  merely 
interlocutory  and  prospective,  depending  upon  the  con- 
dition of  payment  or  non-payment  of  the  Mortgage 
Money ;  the  Foreclosure  was  open  until  the  31st  Janu- 
ary 1807,.  the  period  fixed  by  the  Master  for  the  payment 
of  the  Mortgage  Money  ;  and  until  default' of  payment 
at  that  time,  and^the  final  Order  on  the  5th  February 
1807,  the  Testator  was  Mortgagee  only.  Upon  that 
Order  the  Foreclosure  took  place,  and  the  Testator 
acquired  a  new  Estate,  which  he  had  not  at  the  time  of 
his  Will. 


In  Jones  v.  Kendrick,  mentioned  by  Lord  Hardwicke 
in  Senhouse  v.  Earl{d),  it  was  decided  in  the  House  of 
Lords,  on  an  Appeal  from  Lord  King*s  Decree,  that  a 
Plea  of  a  Decree  for  Foreclosure,  on  a  Bill  for  a  Re- 
demption, is  insufficient,  unless  there  has  been  a  final 
Order.  In  Perry  v.  Phillips  (e)  it  was  held,  that  a 
final  Decree  upon  a  Sum  ascertained  is  equal  to  a 
Judgment;  but  a  mere  Decree  for  an  Account,  with  a 
direction  for  payment  on  the  result  of  that  Account, 
does  not  prevent  the  Executors  paying  a  Judgment. 

{J)  t  Ves.  450.     It  appears     to  Vesey,  p.  384. 
the  Case  was  afterwards  com-        (le)  10  Ves.  34. 
promised;    Belt's  Supplement 
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The  words  in  the  Will  bequeathing  the  Property 
^'  which  at  the  time  of  his  decease  should  be  vested 
upon  any  Trust,  or  by  way  of  Mortgf^e,"  is  ineffectual 
to  pass  a  foreclosed  Estate,  because  at  the  Testator's 
decease  the  Estate  was  not  vested  in  him  as  Mort- 
gagee ;  but  by  the  final  Order  of  the  Court,  made  after 
the  making  of  the  Will,  the  Estate  has  become  his  own 
absolute  Estate.  The  words  of  the  Will  are  prospec- 
tive, and  can  have  no  effect.  Upon  the  whole,  the 
Heir  at  Law  seems  clearly  entitled  to  these  Lands. 

Mr.  Hart,  and  Mr.  Garratt,  contra  .'-^ 

Certainly  the  legal  Estate  in  these  mortgaged  Lands 
passed  by  the   Will,  the  legal  Estate  being  in  the 
Mortgagee  after  Forfeiture ;  and  whether  or  not  the 
equitable  Interest  passed,  depends  upon  the  intention 
of  the  Testator.    This  Testator  has  used  very  compre- 
hensive words.   Prima  fade  the  equitable  Estate  passes 
under  this  disposition,  unless  any  purposes   of  the 
Devisor  can  be  shown,  inconsistent  with  such  an  in- 
tention.   There  are  no  circumstances  in  this  Will  which 
rebut  the  prima  facie  intention.   InNoys  v.  Mordaunt  (f  ) 
it  wa^^  held,  that  a  Mortgagee  may  devise  the  Mort- 
gage as  real  Estate,  subject  to  the  Equity  as  between 
the  Mortgagor  and  Mortgagee.    It  may  also  be  con- 
tended, that  the  final  Order  of  Foreclosure  relates  back 
to  the  Decree  Nisi,  and  has  the  effect  of  vesting  the 
Estate  from  the  time  of  the  Decree  Nisi.     Selwyn  v. 
Selwyn  (g)  is  analogous,  where  it  is  held,  in  the  Case  of 
a  Common  Recovery,  that  the  Judgment  has  relation 
to  the  Return. 


(/)  2  Vern.581. 


(^)  a  Burr.  1131. 
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The  Vice-chancellor  : — 
There  is  neither  authority  nor  principle  for  stating 
thatthe  Order  of  Foreclosure  relates  l^ack  to  the  Decree 
for  the  Account.  At  the  time  of  the  Will,  therefore, 
the  Brampton  Bryan  and  Bryan  Castle  Estates  were 
Mortgages,  and  cannot  pass  by  the  general  Devise  of 
all  Lands  in  strict  Settlement,  because  the  Testator 
haying  no  power  to  fetter  these  Estates  with  a  strict 
Settlement,  it  is  not  to  be  intended  that  he  meant  to 
do  it.  A  Testator  may,  if  he  pleases,  give  by  his  Will 
all  his  Interest  in  Mortgages  to  which  he  may  be 
entitled  at  the  time  of  his  death,  because  a  Mortgage 
18  in  substance  a  Chattel  Interest.  At  the  time  of  his 
death,  the  Brampton  Bryan  and  Bryan  Castle  Estates 
were  not  Mortgages  for  Chattel  Interests;  they  had 
become  the  Fee-simple  Estates  of  the  Testator  by  the 
Order  of  Foreclosure  of  the  sth  February  1807,  And 
could  not  pass  by  any  antecedent  Will. 

Exception  allowed. 
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The  MAYOR,  ALDERMAN,  CAPITAL  BURGES- 
SES, and  COMMONALTY  of  Maiden,  Plaintiffs  ; 
and 
GEORGE  COATES    -        -•      -        -    Defendant. 

The  Bill  stated,  that  the  Town  of  Maiden,  otherwise 
Maidon,  is  an  ancient  Borough  Town ;  and  the  Bur- 
gesses of  the  same  Borough,  from  time  whereof  the 
Memory  of  Man  is  not  to  the  contrary,  have  been  a 

o  G  4 


24th  November. 

Bill  held  to  lie 
in  respect  of 
Landcheap, 
claimed  by  Cus- 
tom in  the  Bo- 
rough o/*  Maiden 
in  Essex. 
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Body  Politic  and  Corporate  in  fact  and  in  name;  never- 
thelessy  at  divers  times,  until  the  8th  day  of  October,  in 
the  50th  year  of  the  Reign  of  his  present  Majesty,  by 
various  names  of  Incorporation,  to  wit,  by  the  name  of 
Bailiffs  and  Burgesses  of  the  Town  of  Maiden,  in  the 
County  o(  Essex-,  and  by  the  name  of  the  Burgesses  of 
the  same  Town;  and  by  the  name  of  th§  Burgesses  and 
Inhabitants  of  the  same  Town ;  and  by  the  name  of  the 
Bailiffs,  Aldermen,  Head  Burgesses  and  Commonalty 
of  Maiden,  in  the  County  of  Essex;  and,  on  the  said 
8th  day  of  October,  in  the  50th  year  of  the  Reign  of 
his  present  Majesty,  and  from  thence  hitherto,  by  the 
name  of  the  Mayor,  Alderman,  Capital  Burgesses,  and 
Commonalty  of  Maiden. 


That  within  the  said  Borough  Town  of  Maiden  there 
now  are,  and,  from  time  whereof  the  Memory  of  Man  is 
not  to  the  contrary,  have  been  a  certain  Haven  called 
Maiden  Hithe,  to  which  divers  Ships  and  Carwells  do 
usually  come  with  sundry  Commodities ;  and  ako  two 
great  Bridges,  one  of  Stone  called  Hetghbridge,  and 
the  other  of  Timber  called  Fulbridge,  over  both  which 
Bridges  there  is,  and,  from  time  \vhereof  the  Memory 
of  Man  is  npt  to  the  contrary,  hath  been  a  common 
and  much  frequented  Highway,  leading  to  the  Town  of 
Colchester  in  the  said  County,  and  to  other  Places  in  the 
said  County  and  in  the  County  of  Suffolk,  from  divers 
parts  in  the  Realm :  which  Haven  and  Bridges,  Plain- 
tiffs, and  all  their  Predecessors,  by  such  their  several 
names  of  Incorporation  aforesaid,  have  from  time  to 
time,  whereof  the  Memory  of  Man  is  not  to  the  contrary, 
repaired,  sustained  and  amended,  and  have  used  and 
accustomed,  and  are  bound  and  liable  to  repair,  sus- 
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tain  and  amend,  with  all  necessary  Reparations  and 
Amendments,  to  their  great  Costs  and  Charges. 

That  they,  PlamtiiF^  and  their  aforesaid  Predecessors, 
by  their  several  names  of  Incorporation  aforesaid,  have 
been,  and  PlaintifFs  are  now,  seised  within  their  Demesne 
as  of  Fee,  of  and  in  a  Manor  or  Lordship  in  MaUen 
aforesaid,  called  or  known  by  the  name  of  the  Manor  of 
Much  Maiden ;  and  that  widiin  the  said  Manor  there 
are,  and,  from  time  whereof  the  Memory  of  Man  is  not 
to  the  contrary,  have  been  divers  Customs,  Liberties 
and  Privileges  belonging  to  the  said  Manor,  and,  amongst 
others,  one  Custom  called  a  Landcheap;  that  is,  (to 
vnt,)  that  every  Person  purchasing  any  Estate  of  In- 
heritance of  or  in  any  Freehold  Lands  or  Tenements 
holden  of  the  said  Manor,  should  pay,  and  hath,  by  all 
the  time  aforesaid,  used  to  pay,  to  the  Lords  of  ^the 
said  Manor  or  Lordship  for  the  time  being,  for  every 
Mark  of  Money,  being  the  Price  of  every  such  Purchase, 
for  such  Lands  and  Tenements  so  holden  and  pur- 
chased. Ten  Pence  of  lawful  Money  of  England. 

That  within  the  Residue  of  the  said  Borough,  over 
and  besides  the  said  Manor,  there  is,  an^  from  time 
whereof  the  Memory  of  Man  is  not  to  the  contrary, 
hath  been  the  like  Custom,  called  a  Landcheap,  that 
every  Person  purchasing  any  Estate  of  Inheritance  of 
or  in  any  Freehold  Lands  or  Tenements  within  the  said 
Residue  of  the  Borough,  or  the  Liberties  thereof,  ought 
to  pay,  and  by  all  the  time  aforesaid  have  used  to  pay, 
to  the  Chamberlain  of  the  said  Borough  for  the  time 
being,  as  Collectors  thereof,  to  the  use  of  the  said  Cor- 
poration, the  like  sum  of  Ten  Pence  for  every  Mark  of 
the  Price  of  the  same  Purchase,  of  whomsoever  the 
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said  Lands  and  Tenements  so  purchased  were  holden ; 
and  for  Non-payment  thereof,  the  said  Corporatimi,  by 
their  Ministers  and  Officers,  have,  by  all  the  time  afore- 
said, used  to  distrain  for  the  same  the  Lands  and  Tene- 
ments BO  purchased :  by  the  benefit  of  trhich  Custom, 
Plaintifib  and  their  Predecessors  have  been  the  better 
enabled  to  maintain  the  Haven  and  Bridges  aforesaid, 
and  to  perform  other  Duties  and  Services  to  his  Majesty 
and  his  Progenitors  for  the  Weal  public  of  this  R^dm, 

That  some  time  since  said  Defendant  purchaaed  of 
John  Smith  of  Maiden^  in  the  Comity  of  Emx,  Currier ; 
Mary  Tibhaldf  of  Ae  same  place,  Widow ;  and  Sarah 
Raymond^  of  the  same  place,  Widow;  and  o(  James 
Smith,  of  the  sanie  place.  Carter ;  noma  or  one  of  ^them, 
or  of  some  other  Persons  or  Person,  a  certain  Field,Qo8e, 
or  parcel  of  Pasture  Land,  commonly  called  or  known 
by  the  name  of  TyUr^s  Hill,  situate,  lyiBg  and  being  in 
the  Parishes  of  All  Saints  and  Saim  Peten,  in  Maiden 
aforesaid,  or  one  of  them,  not  holden  of  the  said  Manor 
of  Much  Maiden,  and  within  the  said  Boroijqi^h  of 
Maiden,  and  the  Liberties  thereof:  and  he  (said  George 
Coaxes)  purchased  the  Fee^aimple  and  Inheritance  of 
die  said  Pie^d,  Close,  piece  or  parcel  of  Pastmre  Land, 
at  or  for  the  price  or  sum  of  430/.  104.  or  some  large 
Sum  of  Money,  whereby  there  grew  due  from  Defend- 
ant, to  be  paid  unto  Plaintiffs,  by  the  Custom  of  the 
said  Borough,  the  sum  of  e6/.  18  s.  1 1<{.  for  Land- 
cheap,  after  the  Rate  and  according  to  the  Custom 
aforesaid  of  Ten  Pence  for  every  Mark  which  said  Field, 
Close,  piece  or  parcel  of  Land,  and  Premises,  are 
Freehold  Lands  and  Tenements,, and  liable  to  the  said 
Custom  of  Landcheap ;  and  which  hath  in  fact,  in  all 
former  times,  and  from  time  whereof  the  Memory  of 
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Man  is  not  to  th^  contrary^  been  paid,  and  still  is  pay- 
able^ on  the  Purchase  thereof  in  manner  aforesaid. 
But  the  certainty  of  the  said  Purchase  so  made  byvsaid  Corporation  of 
Defendant  as  aforesaid ;  for  what  Estate  it  was  made;  ^^^^^^ 
and  whether  it  was  made  by  the  said  Defendant  in  his  Coates. 
own  Name,  or  in  the  Name  of  some  other  of  his  Friends 
inTrost  for  him>  and  to  his  use;  and  what  Sums  of 
Money  he  hath  paid,  or  agreed  to  pay,  for  the  same. 
Plaintiffs  know  not'with  <5ettainty,  nor  have  any  means 
to  come  to  the  certain  knowledge  thereof,  and  so  have 
no  adequate  Jremedy,  neitiier  by  Distress,  according 
to  the  Custom,  or  otherwise  by  the  ordinary  course  of 
Common  Law,  to  recover  such  Sum  of  Money  as  is 
due  unto  them  by  the  Custom  aforesaid,  upon  the 
Pnrchi^^e  aforesaid;  which  said  Defendant  well  per- 
ceiving, and  seeking  as  much  as  in  him  lieth  to  destroy 
the  said  Custom  of  Landcheapf  doth  utterly  deny  to 
pay. 

The  Prayer  of  the  Bill  was,  That  the  said  Custom 
of  Landcheap  might  be  established  by  the  Order  and 
Decree  of  this  Court;  and  that  an  Account  might  be 
decreed  to  be  tak^n,  of  what  was  due  from  said  De- 
fendant to  Plaintiffs  for  Landcheap,  in  respect  of  his 
said  Purchase;  and  that  said  Defendant  might  be 
decreed  to  pay  the  same  to  Plaintifis,  with  Interest, 
from  the  time  when  the  same  became  due  and  payable. 

The  Defendant  put  in  a  general  Demurrer,  for  want 
of  Equity. 

Mr.  Bell,  and  Mr.  Richards^  in  support  of  the 
Demurrer : — 

The  remedy  for  the  Plaintiffs  is  at  Law,  by  means 
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of  a  Distress.  There  is  no  reason  for  coming  here. 
If  indeed,  a  Discovery  was  necessary,  they  might  have 
.filed  a  Bill  merely  for  that  'purpose,  but  could  not 
.pray  Relief.  The  Custom  stated  in  the  Bill  is  not 
good ;  no  sufficient  Consideration  for  it  being  stated : 
neither  do  they  state  that  the  Custom  is  disputed.  If 
a  Bill  is  filed  to  establish  a  Modus,  it  must  state  that 
the  Modus  is  disputed:  the  Corporation  cannot  pre- 
scribe as  for  a  personal  Duty,  payable  to  them  as  Cor- 
porators. They  insist  upon  a  double  Custom,  the 
Custom  of  the  Manor  of  Much  Maiden^  and  the  Custom 
as  to  the  Residue  of  the  Borough ;  but  this  Bill  seeks 
only  Landcheap  in  respect  of  Lands  purchased  in  the 
Residue  of  the  Borough,  so  that  they  have  no-  right  to 
call  for  an  Establishment  of  the  Custom  otMuch  Maiden, 
as  to  which  the  Defendant  is  not  shown  to  have  any 
Intent  to  dispute  iU 


Mr.  Trawer,  and  Mr.  Garratt,  in  support  of  the 
BiU:— 

The  Custom  is  a  good  one,  and  has  been  determined 
to  be  so.  It  is  mentioned  in  Tanner*s  Dictionary,  in 
CowelVs  Interpreter  (a),  and  in  Termes  de  Ley.  It  is  thus 
described  in  Termes  de  Ley :   **  Landcheap  is  a  Pay- 


(a)  430.  Cowellf  in  his  In- 
terpreter^ thus  describes  Land- 
cheap:  *^  An  ancient  custom- 
aiy  Payment,  paid  either  in 
Cattle  or  Money,  at  every 
alienation  of  Land  lying  in 
some  peculiar  Manor,  or  the 
Liberty  of  some  Borough ;  as 
at  Maiden^  in  EsteXj  there  is 
yet  a  Custom,  that  for  certain 


Houses  and  Lands  sold  within 
that  Borough,  lOc^  in  every 
Mark  of  the  Purchase  Money 
shall  be  paid  to  the  Town; 
and  this  Custom  they  claim, 
inter  aHa,  by  a  Grant  made  to 
the  Town  by  the  Bishop  of 
London^  anno  5  Hen.  4." 

Tdiiffrr  thus  explains  the  Cus- 
tom of  Landcheap :    '*  Land- 
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ment  of  lod.  on  the  Purchase  Money  for  every  Mark 
thereof,  for  all  Lands  within  the  Borough  of  Maiden, 
in  EsseXf  by  Prescription.  It  was  determined  to  be  a 
good  Custom  in  Bryckwood  v.  Nutt  (6),  and  Baghy 
and  another  t;.  Bond(c) ;  and  in  Vinkestane  v.  Elden{d)f 
Lord  Ch.  J.  Holt  refers  to  those  Cases,  as  establishing 
the  Custom.  It  is  true,  that  throceedings  might  have 
been  had  at  Law,  but  this  Court  has  Jurisdiction.  A 
Bill  lies  here  to  establish  a  Custom,  and  for  Duties  and 
Tolls  due  by  Custom ;  and  it  is  upon  the  principle  upon 
which  Bills  of  Peace  are  permitted ;  for  where  a  Person 
has  a  Kight  which  may  be  controverted  by  various  Per- 
sons at  different  times  and  by  different  Actions,  the 
Court  will  prevent  a  multipUcity  of  Suits,  by  directing 
an  Issue  to  determine  the  Bights,  and  ultimately  an 
Injunction,  as  in  the  Mayor  of  York  v.  Pilkington  (e), 
Lord  Tenham  v,  Herbert  (y ),  Corners  v.  Lord  Aberga- 
venny{g)f  Cowper  v.  Clerk  (h).  There  are  also  Cases 
where  Bills  of  Peace  have  been  brought,  though  there 
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cheape,  (Sturoii,  Landcheape, 
from  to  buy  and  sell,)  a  certain 
ancient  customary  Fine,  paid 
either  in  Money  or  Cattle,  at 
every  alienation  of  Land  lying 
within  some  Manor,  or  within 
the  Liberty  of  some  Borough ; 
as  at  Maiden^  in  EsseXj  there 
is  yet  a  Custom  claimed  by 
the  same  name;  viz.  that  for 
certain  Houses  and  Lands  sold 
within  that  Borough,  lod,  in 
every  Mark  of  the  Purchase 
Money  shall  be  paid  to  the 
Town;  which Custom.of  Land- 


cheape  is  claimed  by  a  Grant 
(inter  alia)  made  to  the  Town 
by  the  Bishop  of  London, 
anno  5th  Hen.  4.  The  word 
is  found  in  Spel.  de  Concil. 
vol.  i.  f  502." 

{b)  3  Keb.  281. 
(c)  Ibid.  532. 
id)  I  Lord  Raym.  386. 
(e)  1  Atk.  282. 
(/)2Atk.483.  > 
{g)  1  Atk.  285. 
{h)  3P.Wm8.  156;  BuHb. 
41. 
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has  been  a  general  Right  daimed  hj  the  Plaintiff,  and 
yet  no  privity  between  the  Plaintiffs  and  Defendant, 
Corporation  of  nor  any  general  Eight  on  the  part  of  the  Defendant, 
and  where  many  more  might  be  concerned  than  those 
brought  before  the  Court ;  mch  are  Bills  for  Duties, 
as  in  the  Case  of  the  City  of  London  r.  Perkins,  in  the 
House  of  Lords  (i).  They  cited  also  MdAoume  v.  fit&er. 
Corporation  of  Carlisle  v.  WUson  (k),  and  Corporaiiim 
of  Reading  v.  Winekworth  (t). 

The  Charter  granted  to  the  Borough  of  Maiden  was 
renewed  by  his  present  M&yesty(in),  and  the  present 
Bill  is  filed  to  assert  the  Ancient  Rights  of  the  Borough. 

The  Vice-Chan0elloii  : — 

The  points  which  have  been  argued  were  much  con- 
sidered in  a  late  Case  before  me,  of  the  Dtdce  of  Norfolk 
V.  Myers  (n).  I  mil  refer  back  to  my  Notes  of  that 
Case  before  I  decide  this.  I  cannot  upon  this  Bill 
establish  the  Custom  as  to  the  Manor  of  Much  Maiden, 
because  no  Claim  is  made  upon  the  Defendant  in  respect 
of  that  Manor,  and  there  is  no  one  before  the  Court 
who  is  interested  in  resisting  the  alleged  Custom.  With 
respect  to  the  Lands  constituting  part  of  the  residue 
of  the  Borough,  it  appears  to  me  that  the  Custom  is 
well  laid.  My  only  doubt  is,  whether  a  Bill  will  lie 
here  before  the  Custom  is  established  at  Law. 

On  the  next  day,  25th  November,  theVice'Chancellor 
stated,  that  in  Lord  Tenham  v.  Herbert  (0),  Lord  Hard- 


(t)  1  Harr.Ch.Piact  27. 
•ik)  13  Vea.  377. 
(0  6  Price,  473^ 


(m)  50  Geo.  3. 
(n)  Ante,  p,  83. 
(0)  3  Atk.483. 


CASES  IN  CHANCERY. 

wicke  had  held,  that  such  a  Bill  will  lie  before  the  Right  is 

tried  at  Law,  where  the  Parties  are  numerous ;  but  that 

where  such  a  Right  is  in  dispute  between  two  Lords  of   Corporation  of 

Manors,  it  must  first  be  tried  at  Law.  Malden 
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CHARLES  LORD,  Qerk 


Plaintiff; 


and 


SAMUEL  GODFREY,  WILLIAM  YOUNG,  MARIA 

ROWAND,  and  CHARLES  ROWAND, 

Defendants. 

a^th  November. 

Charles  HASSELLS,  by  Us  Wai,  30th  January      Testator  be- 

1818,  after  directing  all  his  Debts,  Funeral  Expenses  qwtathedijnUotct 

and  Testamentary  Charges  to  be  paid  out  of  the  Stock  *^J^^*]f^'^ 

and  Funds  standing  in  his  Name  in  the  Books  of  the  and  Funda  stand- 

Governor  and  Company  of  the  Bank  of  England,  gave  i^  ,„  ;|^  Xame 

to  the  Defendants,  Samuel  Godfrey  and  William  Young,  to  Trustees^  to 

and  the  Survivor  of  them,  his  Executors  and  Adminis-  poy  the  Interest 

trators,  all  the  rest,  residue  and  remainder  of  the  Stocks  ^^  Dividends  to 

Testator's  Wife 

forlife^for  her  sole  and  separate  use,  Spc.  and  after  her  death,  £fc.  to  C.  L. ;  and 
empowered  his  Trustees,  at  their  discretion^  to  change  the  Stock  as  often  as 
to  them  should  seem  Jit  and  proper.  At  the  Testator*s  death,  there  were 
Long  Annuities  standing  in  his  name,  producing  365  /.  per  annum.     C.  L. 

^led  a  BiUfor  an  Account,  and  to  have  the  Long  Annuities  sold,  and  Three 
per  cent.  Consols  bought  instead,  as  the  Long  Annuities  were  a  perishable 
Fund.  Held,  that  the  Executors  could  not  change  the  Fund,  so  as  to  alter 
tie  relative  Interests  of  the  Legatees. 
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and  Funds  then  standing  in  his,  the  Testator's  Name, 
or  which  might  be  standing  in  his  Name  at  his  decease, 
in  the  Books  of  the  Governor  and  Company  of  the 
Bank  of  Englandy  upon  Trust,  to  pay  the  Interest  and 
Dividends  thereof,  as  and  when  the  same  should  be 
received  at  the  Bank  of  England,  to  or  to  the  sole  use 
of  his,  the  Testator's,  Wife  Maria,  for  and  during  the 
term  of  her  natural  life,  not  subject  to  the  Debts  or 
Control  of  any  future  Husband;  and  directed  that  she 
should  not  sell  or  dispose  of  her  Interest,  or  alien  the 
same ;  and  from  and  immediately  after  the  decease  of 
his  said  Wife,  or  such  Alienation  or  Sale,  upon  Trust, 
that  the  said  Samuel  Godfrey  and  William  Young,  and 
the  Survivor  of  them,  his  Executors  and  Administrators, 
should  with  all  convenient  speed,  assign  and  transfer 
all  the  said  Stock,  Funds  and  Premises,  and  all  Interest 
and  Dividends  to  accrue  and  grow  due  and  payable  in 
respect  thereof;  unto  and  to  the  use  of  Plaintiff,  by  the 
description  of  his,  the  Testator's,  Nephew,  the  Reverend 
Charles  Lord,  of,  &c.  his  Executors,  Administrators  and 
Assigns  respectively :  and  the  Testator  directed,  that 
it  should  and  might  be  lawful  to  and  for  the  said 
Trustees,  or  the  Survivor  of  them,  or  the  Executors  or 
Administrators  of  such  Survivor,  at  any  time  or  times, 
at  their  or  his  discretion,  to  transfer  all  or  any  part  of 
his  said  Stock  or  Funds  from  and  out  of  the  Stock  or 
Funds  in  which  the  same  might  be  invested  at  the  time 
of  his  decease,  to  any  other  Parliamentary  or  Public 
Funds  of  Great  Britain  then  in  being,  or  thereafter  to 
be  duly  made  and  created;  and  again  to  alter,  vary 
and  transfer  all  or  any  of  the  said  Stock  and  Funds  as 
often  as  to  fiiem  should  seem  fit  and  proper,  such  several 
Trust  Monies,  Stock,  Funds  and  Securities  to  be  holden 
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upon  the  same  Trusts,  Provisoes  and  Conditions  in 
that  his  Will  declared,  of  and  concerning  the  Stock, 
Funds  and  Premises  thereby  bequeathed;  snd  the  Tes- 
tator, after  giving  the  Residue  of  his  personal  Estate  to 
his  said  Wife  for  her  sole  Use,  appointed  her,  and  the 
said  Samuel  Godfrey,  and  William  Young,  Executrix 
and  Executors  of  his  Will. 

The -Testator  died  on  the  7th  February  1818.  At 
the  time  of  his  death  there  was  standing  in  his  Name 
Long  Annuities,  producing  365  /•  fier  annum,  which  were 
afterwards  transferred  into  the  Names  of  the  Defendants, 
Go^rey  and  Young;  and  a  part  of  the  same  was  sold 
for  the  payment  of  Debts,  &c. 

The  Testator's  Widow  afterwards  married  the  De- 
fendant Roward. 

The  Bill,  stating  the  foregoing  facts,  also  stated,  that 
the  Stocks  and  Funds,  so  standing  in  the  Name  of 
Godfrey  and  Young,  upon  the  Trusts  of  the  Will,  were 
Annuities  daily  decreasing  in  Value ;  and  which,  in  all 
probability,  would  run  out  or  be  expended,  and  become 
of  no  Value  by  such  time  as  the  Plaintiff  should,  under 
the  Trusts  of  the  Will,  become  entitled  in  possession ; 
and  the  Plaintiff  would  thereby  be  wholly  deprived  of 
all  benefit  under  the  Will,  if  the  Court  should  n6t  direct 
a  Sale  thereof,  inasmuch  as  the  said  Annuities  had  but 
a  few  years  to  continue;  and  that  the  Defendant, 
Mrs.  Rotoard,  was  of  the  age  of  twenty-five  years  or 
thereabouts,  and  a  Person  of  good  and  healthy  Con- 
stitution, and  likely  to  live  beyond  the  period  when 
such  Annuities  would  cease.  The  Prayer  of  the  Bill 
was  for  an  Account,  and  that  the  Residue  of  the  Fundi 
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and  Stock,  after  payment  of  the  Testator's  Debts,  &«. 
might  be  ascertained  and  transferred  into  the  Name  of 
the  Accountant  General',  and  that,  when  so  transferred, 
the  same  might  either  be  sold  with  the  Accountant  G«- 
neraTs  Privity,  and  the  Money  to  arise  by  such  Sale 
laid  out  in  the  Purchase  of  Three  per  cent  Consols, 
and  the  Trusts  declared ;  or,  if  the  Court  shouW  not 
think  fit  to  direct  such  Sale,  that  the  Trusts  of  the 
Stock  and  Funds  might  be  declared. 

The  Executors  by  their  Answer  submitted  to  act  as 
the  Court  should  direct. 

Mr.  Home,  and  Mr.  Beamei,  for  the  Plaintiffs,  con- 
tended, that  the  Long  Annuities  being  a  perishable  Fund, 
the  same  ought  to  be  transferred  into  Three  per  cent- 
Consols  ;  and  that  the  Court  ought  to  make  a  direction 
for  that  purpose ;  and  that  thereby  the  Testator's  in- 
tMtion,  to  benefit  all  the  Legatees,  would  be  effected. 

Mr.  Matt A«rs,for  the  Defendants,  the Execniars  :— 


.    The  Vice-Chancellor  :— 

The  Testator,  in  the  first  place,  gives  to  his  Wife  a 
life  Interest  in  all  the  Funds  which  were  standing  in 
his  Name  at  the  time  of  his  death,  and  consequently, 
an  express  Life  Interest  in  these  Long  Annuities. 

He  afterwards  gives  to  his  Trustees  the  common  and 
general  authority,  to  alter  and  vary  the  Securities  from 
time  to  time.  It  would,  I  think,  be  too  much  to  in- 
tend, that  the  Testator  meant  to  authorize  the  Trustees, 
it  their  pleasure^  to  diminish  the  Gift  h  e  had  before 
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made  to  his  Wife.    Such  a  Power  is  given  to  Thtstees  fgig. 

with  a  view  to  Ae  Security  of  the  Property,  and  not     *""     ' ' 

with  a  view  to  vary  or  affect  the  relative  Rights  of  the  I^Rn 

CrODFEST 

and  others. 


Ex  parte  BAGE  and  others,  in  re  WICKSTEAD. 

29th  November. 

1  HIS  was  a  Petition  by  the  Assignees,  three  in  hum-      Assignee,  de- 

ber,  of  a  Bankrupt,  stating,  that  the   Bankrupt  was  ivromrfhecom" 

entitled  to  certain  Freehold  Estates,  of  which  a  Bargain  i^g  0  Purchaser 

and  Sale,  under  the  Commission,  was  made  by  the  Com-  ^^"^'^'^^  of 

missioners  to  the  Petitioners  as  Assi&cnees :  that  they     ^    ^^     ^  ' . 
,    ,      .  ,     _  ,        , .  .  ,  »  *»««*  M^t  obtain 

had  twice  put  up  the  Estates  to  be  sold  m  several  Lots,  ^^^  Consent  of 

but  no  adequate  Bidding  was  made ;  that  afterwards,  fj^^  Creditors ; 

they  sold  all  eKept  one  Lot,  for  which  only  350 /•  was  and  then  petition^ 

offered,  but  that  the  Petitioner  William  Hazledine,  one  of  and  serve  the 

the  Assignees,  was  desirous  of  becoming  the  Purchaser  other  Assignees, 

of  that  Lot  for  380  i:  the  Petition  therefore  prayed,  ^^jj^^j 

that  the  Petitioner  Hazeldine  might  be  allowed  to  be-  ^^  PetUton 

come  the  Purchaser  of  that  Lot  for  380/.    The  facts  in 

the  Petition  wf  re  verified  by  an  Affidavit  of  William 

Bage,  the  Petitioner,  one  of  the  Assignees* 

Mr.  Cooper^  in  support  of  the  Petition,  cited  Whelp^ 
dale  V.  Coolaon(a),  the  Case  of  a  Trustee  who  hud 
purchased,  approved  in  Campbell  v.  Walker  {b)\  and  a 
Case,  where  a  Solicitor  under  a  BaQkrvqptcy  was  allowed 

U  H    2 


460 


iSig. 


Ex  parte 

Bags 

and  others, 

in  re 

WiCKSTEAD. 
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to  be  a  Purchaser.    Maychill  v.  Bray,  181 1,  MS.  cited 
ia  Whitmar$k*B  Bankrupt  Law,  p.  150. 

The  Vice-Chancellob  : — 
The  Court  is  bound  to  act  with  great  caution  before 
it  gives  an  Assignee  an  Authority  to  purchase  a  part  of 
the  Bankrupt's  Property.  I  will  make  no  such  Order, 
unless  the  Consent  of  the  Creditors,  at  a  Meeting  called 
for  that  purpose,  has  been  first  obtained ;  and  then  let 
the  Assignee  present  a  Petition  by  himself;  and  let 
it  be  served  upon  the  other  Assignees  and  the  Bank^ 
rupt 


FARLOW  V.  WEILDON. 

99th  November. 

Biddings  xnU    Mr.  SUGDEN  moved  for  Leave  to  open  Biddings 
for  a  Lot,  and  offered  an  advance  of  30  /. 


not  be  opened^ 
tiakii  an  Ad- 
vance is  offered 
of  40L 


The  Vice-Chancelloe: — 

The  advance  offered  is  not  sufficient.  In  ordinary 
Cases,  where  the  Parties  in  the  Cause  are  few,  the 
Expense  of  opening  Biddings  is  from  20  /.  to  25  /.  which 
is  occasioned  by  the  Advertisements  in  the  Grazette  and 
other  Papers,  fresh  Particulars  of  Sale,  the  Sale,  and 
the  Costs  of  the  Motion.  In  Gilbert  v.  Wetherellf 
13th  December  1817,  the  Lord  Chancellor  reiiised  to 
open  Biddings  unless  40  /.  was  offered  in  advance:  and 
that  seems  a  good  general  Rule. 
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Mr.  Sugden  then  offered  an  advance  of  40  /.  and  an 
Order  was  accordingly  made,  giving  Leave  to  open  the 
Biddings  (a). 


(fl)  When  Biddings  are  open- 
ed, the  Person  who  opens  them 
pays  all  the  Costs  of  the 
former  Purchaser ;  and,  I  am 
informed,  that  he  has  been 


allowed  the  Costs  of  an  Agent, 
who  travelled  a  considerable 
distance  for  the  purpose  of 
bidding  for  his  Principal. 
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Farlow 

V, 

Weildon. 


ANONYMOUS. 

JVlR.  BLAKE  moved,  on  behalf  of  the  Petitioner, 
who  was  an  Infant  when  the  Suit  was  instituted  in  his 
Name  by  a  Prochein  Amy,  that  the  Bill  might  be  dis- 
missed, with  Costs  to  be  paid  by  the  Prochein  Amy. 

Mr.  Trtdme,  contra,  insisted,  that  as  no  ground  was 
laid  for  making  the  Prochein  Amy  pay  the  Costs,  the 
Plaintiff  must  pay  them  himself. 

The  Vice-Chancellor  : — 

Where  a  Bill  is  filed  in  the  Name  of  an  Infant,  he 
may  abandon  the  Suit  when  he  comes  of  age ;  but  he 
cannot  compel  the  Prochein  Amy  to  pay  the  Costs, 
unless  it  be  established  that  the  Bill  was  improperly 
filed.  Let  the  Bill  be  dismissed,  upon  the  late  Infant 
Plaintiff  giving  an  undertaking  to  pay  the  Costs,  and 
the  Costs  of  the  next  Friend. 


6th  December. 

ABUlJiledin 
the  name  of  an 
Infant,  may  be 
diemissed  by  kirn 
when  he  comes  of 
age ;  but  he  can- 
not  make  the 
Prochein  Amy 
pay  the  Costs, 
unless  it  be  estO' 
bUshed  that  the 
Bill  was  vmfTO* 
ferhfJUed, 
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1819. 

Vr      il  CURTIS  V.  RIPPON. 

I5tn  December 

An  Infant,  of  J^  PETITION  was  presented  for  the  Appointment  of 
the  age  of  vj,      ^  Q^^rdian  to  an  Infent. 
appoints  a  Guar' 

th'  d  sn  t  vr  '  ^^'  ^^^^  Opposed  it,  saying,  that  the  Infant  was  of 
elude  an  Appli-  ^^  ^^  ^^  seventeen,  and  had  by  Deed  appointed  a 
cation  to  the  Guardian  for  himself;  by  which,  he  submitted,  the  Court 
Court  to  appoint  was  precluded  from  appointing  one ;  but  he  added,  he 
a  Guardian.         ^^^i^  q^^  ^^  Decision  to  that  effect. 

The  Vice-Chancbllob  : — 
Such  an  Appointment  cannot  supersede  the  Duty  and 
Authority  of  this  Court.    Let  there  be  a  Reference  to 
the  Master  to  consider  of  a  proper  Person  to  act  as 
Guardian* 


ANONYMOUS. 

6U1  D#c«fxU)er«  An  Order  had  been  made  for  the  payment  of  a  Sum  of 
Money,  but  although  the  Defendant  had  been  called 
upon  seven  times  he  could  not  be  found,  so  as  to  be 
personally  served  with  the  Order. 

Mr.  Shadwell  now,  on  an  Affidavit,  moved  for  an 

Order  for  Payment  of  the  Money  within  four  days;  and 

that  Service  of  this  Order  on  the  Defendant's  Clerk  in 

^  Court,  might  be  deemed   good  Service.      The  Fice- 

Chancelhr  made  the  Order. 
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ANONYMOUS.  ,8,9. 

JVlR.  Parker  movedy  that  the  Examiner  might  be  di-   q^  December, 
rected  td  wait  upon  the  Witness  to  take  his  Examina- 
tion,  upon  an  Affidavit  of  the  Incapacity  of  the  Witness 
to  attend  the  Examination.    The  Vice^CkanctUor  made 
the  Order. 


SHAKEL  V.  Duke  <rf  MARLBOROUGH. 


AlR.  PARKER  moved  for  a  Receiver,  under  the      Same  date. 

following  circumstances :    The  Defendant,  on  an  ad^ 

vance  of  Money,  agreed  to^  execute  a  Mortgage  of 

certain  Lands,  but  did  not  perform  his  Agreement;  and 

there  was  an  Arrear  of  Interest  due  on  the  Money  ad^- 

vanced.    The  Bill  was  filed  for  a  specific  Performance 

of  the  Agreement,  and  prayed  for  a  Receiver. 

» 

The  Vicb-Ohancbllor  :«- 
Take  your  Motion.    If  the  Defendant  had  performed 
his  Agreement,  you  would  hitve  been  entitled  to  bring 
an  Ejectment. 
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6th  December. 

On  a  separate 
ComrnUsion 
agaifut  one  Part' 
ner^  the  Assignees 
took  possession 
of  the  Partner- 
ship Property^ 
and  xoere  about 
to  sell  it.    In- 
junction,  onjilxng 
of  Bill  and  Affi- 
davit,  granted 
to  restndn  the 
Sale. 


ALLEN  t;.  KILBRE. 

Mr.  SPENCE  moved  for  an  Ex  parte  Injimction, 
on  a  Bill  filed  and  Affidayity  at  the  instance  of  a  solvent 
Partner,  to  restrain  the  Assignees  of  a  Bankrupt  from 
selling  the  joint  Effects.  The  Bill  contained  no  offer 
to  pay  the  joint  Creditors;  but  offered  to  account  for 
the  Share  of  the  Bankrupt  Partner.  Mr.  Spe^iee  was 
not  aware  of  any  Case  expressly  in  point,  but  cited 
what  Lord  Eldon  says  in  Duiton  v.  Morrison  (a),  on  a 
question  of  Attachment. 

The  Vice-Chancellob  : — 

The  Bankruptcy  determines  the  Partnership.  Hie 
Assignees  are  entitkd  to  the  Interest  ot  the  Bankrupt 
in  the  joint  Estate,  but  they  do  not  become  Partners, 
and  have  no  right  to  exclude  the  solvent  Partner»  from 
the  possession.  Take  the  Injunction ;  but  let  the  Aar 
signees  be  immediately  served  with  notice  of  this  Order, 
that  such  measures  may  be  taken  with  respect  to  the 
joint  Estate,  as  the  justice  of  the  Ca6e  may  require. 

(a)  17  Ve8.sii.  S.  C;  1  Rose,  913. 


Hth  December.  qrey  t;.  DICKENSON. 

^^^'  Mr.  JBELr  moved'  to  rectify  an  Omission  in  a  De- 
cree; but  the  Vice-Chancellor  stated,  it  was  a  general 
rule,  that  Applications  of  that  nature  should  be  made 
by  Petition,  in  order  that  the  Court  might  have  before 
it  all  the  Proceedings  in  the  Cause. 


turns  to  rectify 
a  Decree,  must 
be  by  Petition. 
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1819. 


LOWNDES  V.  ROBERTSON  and  others. 


14th  December. 

The  point  in  this  Case  was.  Whether  the  Defendants,     Where  aPlainr 

who  were  entitled  to  a  Security  for  Costs,  had  each  of  ^*»  *^  '^ 

them  a  right  to  have'  a  Bond  for  40/.;  or  whether  the  q^^'^^^^ 

Plaintiff  was  only  bound  to  give  one  Bond  to  that  fy^^f^  emoUm^ 

Amount.  ^  u  ^tparate 

Ckrkm  Court f 

Mr.  Koe  insisted,  that  separate  Bonds  ought  to  be  ii  entitled  to  a 

given  to  each  Defendant;  but  observed,  that  although  ^^porate  Bond 

Lord  Ifciriw  had  decided  that  each  Defendant  was/^^^f*'.*^'*^ 

PlnsUwit  MM 
entitled  to  a  Security  for  his  Costs,  he  had  not  said  r^-^T     ^^ 

whether  it  was  to  be  by  separate  Bonds.  ^q/^ 

Mr.  Laoaty  contra : — 
The  Bond,  in  the  present  Case,  was  drawn  according 
to  a  precedent  in  Turmr  v.  Venabks,  Pract.  (a) ;  but  if 
each  Defendant  is  entitled  to  a  separate  Bond  for  40  /. 
that  form  is  not  right  The  point  does  not  appear  to 
be  settled. 

The  Vicb-Chancbllor  :— 
I  will  inqmre  into  the  Practice. 


On  this  day,  the  Vice-chancellor  said,  I  have  in-  jg^o, 

quired  into  the  Practice ;  and  I  find,  that  although  it  is     " 
usual  to  give  separate  Bonds  to  each  Defendant  who       ^7th  July, 
appears  by  a  separate  Clerk  in  Court,  they  all  form  a 
Security  for  one  sum  of  40  /.  only.    Originally,  when 

(a)  1  Yd.  p.  33s.  8d  edition. 


•^ 


46b 


1830. 


LOWKBEB 
^      V. 
ROBEHTtOK 

and  others. 
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there  were  several  Defendants,  only  one  Bond  for  40?. 
was  given,  which  was  deposited  with  one  of  the  Six 
Clerks  on  behalf  of  all  Parties.  Afterwards,  the  Bond 
was  deposited,  not  with  a  Six  Clerk,  but  with  a  Clerk 
in  Court;  and  as  the  Clerk  in  Court  of  one  Partjr  had 
no  more  right  to  hold  the  Bond  than  the  Clerk  in  Coort 
of  another  Party,  it  became  the  Practioe  for  every  Gleik 
in  Court  for  a  Defendant,  to  call  for  a  separate  Bond. 
It  would  seem  to  be  desirable  that  the  old  Practioe 
should  be  restored,  and  I  will  take  an  opportunity  to 
call  the  attention  of  tlie  Lord  Chancellorto  this  subject. 


1819. 


15th  December. 

If  a  Purchaser 
makesfrivokus 
Objections  to  a 
Title,  he  pays 
the  Costs  y  but 
not  if  he  makes 
a  fair  Objection, 
or  insists  on  En- 
quiry as  to  a 
material  Fact, 
respecting  which 
there  it  a  fair 
DoHht. 


THORPE  V.  FREER. 

A  DECREE  was  made  for  a  specific  Perfermatice  agaiml 
a  Purchaser  who  had  made  an  objection  to  the  Title ; 
and  had  also  suggested  a  doubt,  whether  the  Bankrupt, 
whom  the  Plaintiff  represented,  had  not  executed  a 
Power  of  Appointment  previous  to  his  Bankruptcy; 
and  the  question  was,  as  to  Cbsto. 

The  Vice-Chancellor  : — 

If  a  Purchaser  makes  the  Suit  necessary  by  a  frivo- 
loua  Objection  to  the  Title,  be  must  bear  the  Costs 
which  1^  haa  thus  improperly  occasioned ;  but  if  he 
states  c^  serious  Objection,  as  to  which  it  is  reasonable 
thot  he  should  have  the  Title  fortified  by  the  Opinion 
of  the  Court,  the  Court  will  not  compel  him  to  pay 
Costs,  although  the  Olgectian  fails.   The  principle  must 
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be  the  same  with  respect  to  the  Purchaser's  suggestions 
of  doubt  as  to  matters  of  fact.  The  Court  thought  the 
doubt,  as  to  the  Bankrupt's  having  executed  Poirer  of 
Appointment  bdbre  the  Bankruptcy,  entitled  to  so  much 
weight,  that  it  directed  an  Inquiry  to  that  effect ;  and 
although  the  Master  has  found  that  the  Power  was  not 
executed  by  the  Bankrupt,  I  cannot  say  that  the  ^g« 
gestion  of  the  Defendant  was  friyolous.  I  think  the 
Purchaser  in  Uiis  Case  was  not  unreasonable  in  question- 
ing both  the  Law  and  the  Fact,  though  as  to  both,  the 
Opinion  of  the  Court  has  been  against  him,  and  I  can* 
not  therefore  order  him  to  pay  the  whole  Costs  of  the 
Suit.  A  Party  who  fails  can  never  receive  the  Costs  of 
a  Suit,  and  each  Party  must  bear  their  own  Costs. 


Dutchess  Dowager  of  BUCCLEUCH  and  QUEENS- 
BURY,  and  CHARLES  WILLIAM  Duk^  of 
BUCCLEUCH  and  QUEENSBURY  -  Plaintiffs; 
and 

HENRY  HOARE,  MONTAGUE  BARTON, 

HARRIET  BARTON,  THOMAS  BARTON 

BOWEN,  and  JOHN  CROFTS     -      Defendants. 

7th  December. 

1  HE  Question  in  this  Case  was.  Whether  certain  Herit-  Heritable  Bondsj 
able  Bonds,  and  the  Money  due  thereon,  descended  to  together  toith 
the  Heir  at  Law  of  the  late  Admiral  Barton,  of  passed  ^^^  Securi- 
under  his  Will?  ties,  were  gr^ 

ona  Loanqf 
Moneyt  to  a  demicikd  EngHshnum.  Held,  ih4^  a  WiU,  disposing  of  the  Money 
due  on  such  Securities,  xoas  ^ectual ;  and  that  the  Heir  at  Law  of  the  Testator 
had  no  claim  in  respect  of  the  Heritable  Bonds. 
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BuCCLEVCHy  &c. 

and  another, 

V. 

HOA&X 

and  others. 
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On  the  7tli  April  1773,  Henry ^  late  Duke  of  jBucv 
cleuehf  executed  to  Hugh  Dive  an  Heritable  Bond  or. 
Mortgage,  for  securing  6,000  /.  and  Interest ;  and  Hugh 
Dive  was  duly  enfeoffed,  and  had  Livery  of  Seisin  of 
the  Estate,  according  to  the  Law  of  Scotland. 

Hugh  Dive,  by  Deed,  igth  June  1779,  assigned  the 
Heritable  Bond  or  Mortgage,  and  the  annual  Rent, 
Land  and  Premises  unto  Henry  Drummondi  and  the 
latter  applied  for  payment  of  the  Money  due  thereon, 
and  Admiral  Barton,  at  the  request  of  the  Duke  of 
Buccleueh  and  George  Duke  of  Montague,  agreed  to 
advance  the  sum  of  6,000  /.  to  be  paid  to  Drumnumd, 
on  having  the  re-payment  secured  by  an  Assignment  or 
Transfer  of  the  said  Heritable  Bond,  and  also  by  the 
joint  and  several  Bond  of  the  said  Duke  of  Buccleueh 
and  George  Duke  o{  Montague ;  and  accordingly,  on  the 
7th  September  1779,  Drummond  assigned  the  Heritable 
Bond  to  Admiral  Barton,  his  Heirs  and  Assigns ;  and' 
the  Duke  of  Buccleueh  and  George  Duke  of  Montague 
on  the  same  day,  executed  to  Admiral  Barton  a  joint 
and  Several  Bond  in  the  penal  sum  of  1,200/.  reciting 
the  Assignment  to  Admiral  Barton,  and  the  Heritable 
Bond ;  and  that,  for  fiirther  securing  the  re-payment  of 
the  sum  of  6,000/.  and  Interest,  the  joint  and  several 
Bond  was  agreed  to  be  given.  By  an  Indenture  of 
three  Parts,  on  the  same  7th  September  1779,  George 
Duke  of  Montague  assigned  to  Admiral  Barton  a  Mort- 
gage of  6,000  /.  to  which  he  was  entitled  as  Executor 
of  his  Wife,  subject  to  a  prior  Mortgage,  as  a  further 
Security  to^  Admiral  Barton. 

On  the  7th  May  1781,  Admiral  Barton  advanced  to 
the  Duke  of  Buccleueh  a  further  sum  of  2,000  /. ;  for 
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securing  the  re-payment  of  which  with  Interest,  on 
the  following  7th  Noip^mber,  the  Duke  executed  another 
Heritable  Bcmd  to  the  Admiral,  his  Heirs  and  Assigns, 
who  on  fi3d  July,  in  the  same  year,  according  to  the 
Law  of  Scotland,  had  Livery  of  Seisin,  and  was  enfested 
at  the  annual  Rent  of  100  /•  and  also  of  the  Lands,  and 
had  Livery  of  Seisin ;  and  for  further  securing  the  said 
9,000  /.  the  Duke  of  Bucckuck  and  the  Duke  of  Mofi- 
tague  executed  a  joint  and  several  Bond  in  the  penal 
sum  of  4,000/. 

The  Duke  o(  Montague  died  in  the  said  month  of 
May,  having  by  his  Will  appointed  the  Plaintiff  Exe- 
cutrix thereof,  and  the  Dutchess  proved  the  same. 
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On  the  30th  December  1795,  Admiral  Barton  died 
without  Issue,  having  previously  made  his  Will,  13th 
April  in  tiiat  year,  and  appointed  Henry  Hoare,  M.  Garths 
shore,  John  Morgan,  and  the  Reverend  Edward  Salter, 
his  Executors,  who  proved  the  WiU ;  but,  by  the  death 
of  the  others,  Hoare  became  the  surviving  Executor. 
By  the  Will  of  Barton,  after  reciting  that  he  waiT  pos- 
sessed of  two  several  Bonds  or  Obligations  for  8,000  /• 
of  the  Dukes  of  Buccleuch  and  Montague,  he  bequeathed 
the  same  to  his  Executors,  in  Trust,  to  pay  the  Interest 
to  his  Wife  during  her  life  ;  and  to  pay,  after  the  death 
of  his  Wife,  to  his  Nephew  M.  Barton  4,000/. ;  and  to 
his  Niece  DeKtia  Salter,  the  Wife  of  Edward  Salter, 
4,000/. 

The  Duke  of  Buccleuch,  who  afterwards  became  Duke 
of  Queembury,  died  in  January  1812,  leaving  the  Plain- 
tiff CAar/es  William  (now  Duke  of  Buccleuch)  his  eldest 
Son  and  Heir  at  Law,  having  by  his  Will  appointed  the 
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Plaintiff  Charlet^  WiUiam  Duke  of  Buedeuch  sole  Exe- 
cutor thereof,  who  proved  the  same ;  and  the  Ijmds 
comprised  in  the  said  Heritable  Bonds  descended  to  him 
as  the  eldest  Son  and  Heir  of  the  late  Duke  of  Bucckuch 
and  Quetmbuary. 

The  Interest  of  the  two  snms  of  6,000/.  and  200/. 
was  paid  by  the  said  Henry  Duke  of  Bucckuch  to 
Admiral  Barton,  from  time  to  time  during  his  life ;  and 
after  his  death  was  paid  to  Hoare,  as  the  sunriving  Exe- 
cutor of  Barton,  down  to  the  day  of  payment  next 
preceding  the  death  of  the  said  Duke,  under  the  idea, 
that  Hoare,  as  the  Executor  of  Admiral  Barton,  was 
entitled  to  receive  the  1 


After  the  death  of  Henry  Duke  of  Buedeuch  and 
Queenabury,  the  Plaintiff,  his  Dutchess,  on  the  22d  De- 
cember 1813,  paid  the  two  principal  sums  of  6,000 /• 
and  2,000/.  to  Hoare,  together  with  the  Intei^est,  under 
the  persuasion  that  Hoare,  as  the  surviying  ExecuttM* 
of  Barton,  was  entitled  to  receive  the  same ;  but  doubts 
afl;erwards  occurring  to  the  Solicitor  of  the  Dutchess, 
whether  the  Heritable  Bonds  were  not  by  the  Law  of 
Scotland  real  Estate,  he  applied  to  Hoare  not  to  pay  the 
Money  away;  and,  on  the  14th  January  1814,  a  Lett^ 
was  written  by  such  SoUcitor  to  Hoare  on  the  subject, 
who  returned  an  Answer,  that  he  had  paid  the  Interest 
of  the  Money  so  paid  to  him  to  Mrs*  Barton  for  her 
Life,  and  afl;er  her  death  he  had  paid  the  Principal  to 
the  Legatees. 

The  BiU,  after  stating  the  foregoing  fiicts,  fticther 
stated,  that  Admiral  Barton  died  without  Issue,  leaving 
the  Reverend  Charles  Barton,  the  eldest  Son  oi  hifi 
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eldest  Brother,  the  Reyerend  Cuts  Bartm,  deceased,  ^gig^ 

hi*  Nephew  and  Heir  in  England;  and  leaving  his     ' •— — ' 

Brother  Robert  Barton,  who  was  next  Brother  to  the       Dutchess 

said  Cuts  Barton,  and  the  immediate  elder  Brother  of  ^JJj^JJ^  ^ 

Admiral  Barton,  and  his  Nephew  the  said  Monti^     and  another 

Barton,  in  his  Will  named,  who  was  eldest  Son  of  «. 

Montagu  Barton,  then  deceased,  the  immediate  younger        Hoare 

Brother  of  the  Testator  him  surviving ;  and  that  the      ^^  othws* 

said  Robert  Barton  died  in  1798,  without  Issue,  leaving 

has  Nephews  CiaHea  Barton  and  M.  Barton  surviving, 

having  first  made  his  Will,  leaving  several  Executors 

who  afterwards  died ;  and  DeUtia  Salter  is  now  his 

peiaonal  Eepresentative ;  and  that  Charles  Barton  died 

in  1815,  leaviAg  Issue  Charles  Cuts  Barton,  his  only 

Son  and  Heir,  an  Iniemt,  having  first  made  his  Will, 

whareby  he  gaive  the  Residue  of  his  Estate  to  Harriet 

Barton  his  Wife,  and  appointed  his  Wife,  and  ITiomas 

Bowen,  saidMm  Cn^ts,  Executrix  and  Executors  of  his 

WiU,  who  proved  the  same;  and  that  Rachael  Barton, 

the  Widow  of  Admiral  Barton,  died  igth  January  1813, 

hsrving  by  her  WiU  appointed  limnas  Baiaen  sole  Exe-  . 

Oilor  theveof,  who  proved  the  same. 

Tlie  Prayer  of  the  Bill  was  for  a  Dodaration^  which  of 
tiM  several  Parties  were  entitled  to  the  Heritable  Bonds 
•ad  the  other  SeemitieB,  and  to  the  principal  Monies 
therebjr  seouied,  and  the  Interest  which  became  dm 
ihereoD,  after  the  death  of  Admiral  Barton;  and  tf  the 
Ckmxi  shonld  be  of  Opinioa,  that  the  said  Securiiiea, 
or  -the  Me«ey  theneby  secured,  were  not  well  disposed 
oi,  or  passed  by  the  said  Testator's  Will,  then  thai  the 
Defendant  Benry  Hoare  might  be  directed  to  pay  the 
said  iBrtncipal  Sums  and  the  Intefisst  thereof,  finom  time 
te  tiase  fBceived  by  hm,  to  the  Pwty  or  Pasties  to 
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whom  th«  Court  should  declare  such  Interest  to  belongs 
so  far  back  as  such  Interest  ought  to  be  recovered; 
and  for  that  purpose,  that  an  Account  might  be  taken 
of  what  was  due  to  such  Heir  at  Law,  or  Partjr  or 
Parties,  for  Principal  and  Interest  respectirdy,  and  that 
the  Defendant  Charles  CutU  Barton,  as  the  Heir,  or 
such  other  Party  or  Parties  in  whom  the  said  Securities 
were  vested,  might  assign  or  discharge  the  same,  as  the 
Plaintiff  EUzabeth  Dutchess  Dowager  of  Bucckuck 
should  direct;  and  that  the  Defendant  Charles  Cuits 
Bartouy  the  Heir  of  the  said  Admiral  Barton,  or  such 
other  Person  of  the  Defendants  as  might  be  his  Heir; 
and  also,  all  proper  Parties  might  join  in  such  Deeds 
or  Instruments,  and  do  all  such  proper  acts,  as  should 
be  necessary  for  the  purposes  aforesaid;  and  also  for 
disdiarging,  releasing  and  acquitting  the  said  Estates, 
Lands  and  Premises,  situated  in  Scotland  aforesaid, 
belonging  to  the  said  Duke  of  Buecleuchf  from  the 
Charges  and  Incumbrances  made  or  created,  or  brought 
upon  the  same,  or  on  any  part  thereof,  by  the  said 
Heritable  Bonds;  and  also  for  the  purpose  of  re- 
assigning the  said  Mortgage;  or  that  the  Defendant 
Henry  Hoare  might  pay  back  to  the  PlaintiflEs  the 
Monies  so  received  by  him  for  Prindpal  and  for  Interest, 
accrued  since  the  death  of  Admiral  Barton,  so  fiur  back 
as  such  Party  or  Parties  is  or  are  entitled  to  recover  or 
receive  the  same,  together  with  Interest  on  the  prindpal 
Sums  from  the  time  of  the  Receipt  thereof;  and  that  Uie 
Defendants,  or  their  Representatives,  td  whom  the  said 
Henry  Hoare  paid  the  same  Monies,  might  pay  back  the 
same  to  him,  or  that  the  same  might  be  ordered  to  be 
paid  into  Court  in  Trust,  in  this  Case,  until  the  Rights 
and  Claims  of  all  the  said  Defendants,  and  other  Persons 
claiming  any  Right  or  Interest,  should  be  settled  and 
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deoided,  and  tbat  all  proper  Directions  might  be  given 
for  the  purposes  aforesaid ;  and  that  in  the  meantime 
the  said  Defendants,  and  particularly  that  the  said 
Charles  Cutis  Barton^  or  such  of  the  said  Defendants 
as  may  be  the  Heir  of  the  said  Admiral  Barton^  might 
be  restrained  by  Injunction  from  levying  tiie  said  annual 
Rent  mentioned  in  the  said  Heritable  Bonds,  or  using 
the  same,  or  any  of  the  Powers  therein  and  thereby 
expressed  or  given,  or  from  enforcing  the  same,  or 
commencing  any  Action  or  Process  at  Law  in  Scotland^ 
or  in  any  Court  of  Law  or  Equity,  upon  the  said  Herit- 
able Bonds,  or  either  of  them,  against  the  said  Lands 
and  Premises  charged  therewith,  or  against  the  said 
Plaintiffs,  in  any  manner  whatsoever  relating  to  the 
said  Bonds  or  the  Sums  therein  mentioned,  or  to  the 
Measures  aforesaid. 
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On  the  opening  of  the  Pleadings,  the  Vice-chancellor 
observed,  it  was  a  Question  between  the  Heir  and  the 
Executors  of  Barton,  and  desired  to  hear  their  Counsel. 


Mr.  Bell,  and  Mr.  Shadwell,  for  the  Defendant 
Hoare:-^ 
It  is  clear,  that  if  only  English  Bonds  and  an  English 
Mortgage  had  been  taken  by  Admiral  Barton,  as  a 
Security  for  the  Money  he  advanced,  the  Money  due 
upon  such  Securities  would  have  been  personal  Estate, 
and  would  pass  as  such  under  the  Bequest  by  the  Admi- 
ral. The  taking  of  the  Heritable  Bonds,  as  an  additional 
Security,  can  make  no  difference,  nor  alter  the  nature 
of  the  Transactions ;  the  Admiral  and  his  Executori 
might  have  brought  an  Action  for  the  Money. 

Vol.  IV.  I  I 
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Mr.  Healdf  ZBii  Mr.  Darnell,  jnn,  for  the  Heir  at 
Law : — 
This  is  a  new  Case.  If  the  only  Security  given  to 
Admiral  Barton  had  been  the  two  Heritable  Bonds, 
could  it  be  contended  that  the  Heir  at  Law  was  not 
entitled  to  those  Bonds?  Do  then  the  additional 
English  Securities  make  any  difference  ?  The  Heritable 
Bonds  were  the  principal  Securities ;  the  English  Se- 
curities were  only  as  auxiUaxy  to  the  principal  Security. 
In  Johnstone  and  others  v.  Baker  and  others  (a),  de- 


itnh  June,  1817. 


(a)  The  circumstances  of  that 
Case  were  thus : — ^The  Cause 
was  heard  on  the  16th  May 
1808.  The  Suit  being  insti- 
tuted for  the  purpose  of  esta* 
blishing  the  Will  of  Charles 
Johnstone,  and  for  carrying  the 
Trusts  thereof  into  execution. 
On  the  Hearing,  the  late  Mas- 
ter of  the  RoUs  f  Sir  fF,  Grant  J 
referred  it  to  the  Master,  to 
enquire  and  state  what  Pro- 
perty or  Securities  in  Scotland 
the  Testator  was  possessed  of, 
or  entitled  to,  at  the  time  of 
making  his  VVilL 

The  Master,  by  his  Report, 
found,  that  by  a  certain  Herita- 
ble Scotch  Bond,  or  Writing 
obligatory,  bearing  date  the 
31st  day  of  April  1799,  -^fer- 
ander  M^Konochie,  therein 
described  as  a  Writer  in  Edm- 
bnrghy  did  grant  to  have  bor- 
rowed and  received  from  Ar- 
ehibald Douglas,  J,  Banks,  and 


jR,  Glover,  the  sum  of  35,0002. 
sterling  Money,  which  Sum 
he  the  said  Alexander  M'Kono- 
chie  did  thereby  bind  and 
oblige  himself,  his  H^rs,  £x* 
ecutors  and  Successors  whom- 
soever,  to  content  and  repay 
to  the  said  A,  Douglas,!.  Banks 
and  A.  Glover,  and  to  the  Sur- 
vivors and  Survivor  of  them, 
and  to  the  Heirs  and  Assigns, 
and  the  Heir  and  Assignee  of 
the  Survivor,  upon  the  11th 
day  of  November  then  next  in 
the  said  year  1799,  with  the 
sum  of  5,000/.  liquidated  Pe- 
nalty in  case  of  failure,  together 
with  the  due  and  lawful  In- 
terest of  the  said  principal 
Sum,  at  two  Terms  in  the 
year,  Martinmas  and  fFhits^ 
Sunday,  by  equal  Portions,  be* 
ginning  the  first  Term's  Pay- 
ment upon  the  1  ith  November 
then  next ;  and  for  further  Se« 
curity  and  more  sure  Payment 
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cided  by  the  late  Master  of  the  Rolls,  Sir  William  Grant, 
12  Jane  181 7,  it  was  held,  that  Heritable  Bondsi  given 
as  Security  for  Money  advanced,  did  not  pass  under 
general  words  in  a  Will,  but  descended  to  the  Testator's 
Heir  at  Law. 


of  the  said  principal  sum  of 
35,000/.  sterling,  with  the 
Interest  and  the  Penalty  before 
stipulated,  he  the  said  Alex- 
andtr  M  ^Konochk  did  thereby 
sell,  alienate  and  dispose  to 
and  in  favqr  of  the  said  ArcM- 
bald  Douglas f  J.  Banksy  and 
JR.  Glover,  and  the  Survivors 
and  Survivor  of  them,  and 
their  aforesaids  hereditarily, 
but  redeemable  always  in  man« 
ner  thereinafter  mentioned, 
certain  L^ds,  T^ements  and 
Hereditaments  particularly 
mentioned  and  described  in 
said  real  Security,and  for  Pay- 
ment to  them  and  their  aforer 
aaids  of  the  aforesaid  principal 
sum  of  25,000  L  with  the  stipu- 
lated Interest  and  Penalties; 
and  that  by  divers  Assurances 
in  the  Law,  and  ultimately  by 
a  Deed  of  Disposition,  bearing 
date  the  30th  November  1799, 
and  by  certain  Indentures  of 
the  3d  and  4th  days  of  Decem- 
ber 1799,  the  sum  of  3i,ooo  L 
part  of  the  said  sum  of  35,000  /. 
secured  by  the  before  men- 
tioned Scotch  Bond,  became 
vested  in  R.  B.  Jokmton,  Bart 

Ii 


and  Charles  Johnstone  the  Tes- 
tator; and  the  said  Charles 
Johnstone,  being  thus  entitled 
to  such  Moiety  sq  secured  by 
the  Heritable  Bond  as  afore- 
said, and  considerable  other 
real  and  personal  Estate,  by 
his  Will,  dated  the  10th  April 
1811,  gave  and  bequeathed 
untD  Henry  Baher,  Henry 
Lf&yd,  and  James  Fleming  Bag' 
tery  their  Heirs,  Executors, 
Administrators,  &c.  all  and 
singular  his  real  and  personal 
Estates  of  what  kind  soever  in 
Great  Britain^  America,  or 
dsewhere,  upon  the  Trusts 
therein  mentioned.  And  the 
T^tator,  by  his  Will,  directed 
that  all  his  Property  aud  Se- 
curities for  Money  in  Scotland 
should,  for  the  Purposes  of  his 
said  Will,  be  considered  as  per- 
sonal Estate,  and  pass  to  his 
said  Trustees,  as  far  as  he 
could  by  lus  said  Will  affect 
the  same,  as  if  the  same  were 
his  personal  Estate  in  England; 
and  that  all  his  Estate  and 
Interest  therein,  of  what  nature 
or  kind  soever,  should  pass  to 
and  vest  in  his  said  Trustees, 
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CASES  IN  CHANGERY. 
The  Vice  Chancellor: — 

In  Johnstone  v.  Baker  the  Heritable  Bond  niras  the 
only  Security  given,  and  could  not  pass  by  the  .English 
Will.  Here  there  are  EngUsh  Securities  also  which  do 
pass  by  the  English  Will.    Where  there  are  several 


their  Heirs,  Executors, ■Admi- 
nistrators and  Assigns.  The 
Testator  died,  leaving  the  De- 
fendant Wmiam  Johnstone  his 
eldest  Son  and  Heir  at  Law, 
without  having  conveyed  by 
any  Deed  vesting  the  Heritage, 
or  affecting  or  concerning  his 
Share  or  Interest  in  the  said 
Heritable  Bond,  or  the  Monies 
thereby  secured ;  an4  the  De- 
fendant JVUliam  Johnstone 
therefore  claimed  to  be  en- 
titled to  the  Share  or  Interest 
of  the  said  Testator  of  and  in 
the  said  Heritable  Bond,  and 
one  Moiety  of  the  Money  due 
thereon,  from  the  iith  No« 
vember  1804,  being  Martin- 
nuUf  preceding  the  day  of  the 
death  of  the  said  Testator.  And 
the  Master  found  that  his 
Predecessor  directed  a  Case, 
stating  the  several  facts  and 
circumstances  before  noticed  to 
be  laid  before  the  Lord  Advo* 
cate  of  Scotland,  as  to  the  Evi- 
dence required  by  the  Land  of 
Scotland^  to  prove  that  the 
Testator  was  possessed  of  or 
entitled  to  the  said  Security  at 
th^  time  of  his  death,  and  to 


give  his  Opinion,  whether  by 
the  Law  of  Scotland,  the  same 
or  any  part  thereof  passed 
by  his  Willy  or  descended  to 
the  said  Defendant  WiUiam 
Johnstone,  as  his  eldest  Soq 
and  Heir  at  Law  ;  and  in  case 
the  same  descended  to  the  said 
WiiUam  Johnstone,  whether 
be  was  entitled  to  the  Interest 
that  accrued  thereon  from  the 
day  of  the  death  of  the  said 
Testator  Charles  Johnstone,  or 
from  what  other  time ;  where- 
upon the  said  Lord  Advocate 
stated,  he  was  of  Opinion,  that 
the  Will  of  the  said  Testetor 
Charles  Johnstone  viras  inef- 
fectual for  conyeying  the  said 
Heritable  Debt  in  question,  but 
that  the  same  did  on  the  death 
of  the  said  Testator  Charlee 
Johnstone,  legally  descend  to 
his  eldest  Son  and  Heir  at 
Law.  And  the  said  Lord  Adr- 
vocate  was  also  of  Opinion, 
that  if  the  said  Testator  died 
before  Whitsunday  1805,  the 
Trustees  under  his  Will  had  a 
right  to  Interest  upon  the  Bond 
up  to  Martinmas  1804,  and 
the  Heir  at  Law  to  the  Intereat 
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Securiiies  for  the  same  Debt,  an  Assignment  or  Gift 
by  the  Creditor  of  one  Security  is  an  Assignment  or 
Gift  of  the  Debty  and  neither  the  Creditor  nor  his  Re- 
presentatives can  be  permitted  to  set  up  the  other  Se* 
curities  for  the  purpose  of  defeating  tiiat  Assignment  or 
Gift.  It  follows^  therefore^  that  as  to  the  Securities 
not  given  by  the  Will^  the  Heir  of  tiia  Testator  is  a 
Trustee  for  the  Legatee. 
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due  at  Whitiunday  1805 ;  but 
if  the  said  Testator  did  not  die 
till  dSteTfVkitsunday  1805,  then 
the  Trustees  had  a  right  to 
the  Interest  up  to  the  Whitsun* 
day  1805;  whereupon,  and 
upon  reading  an  Affidavit  of 
Mr.  /.  IVilliamSy  verifying  an 
Extract  from  the  Register  of 
the  Burial  of  the  said  Testator, 
whereby  it  appears  that  he 
was  buried  previous  to  PTkit* 
-tundoy  1805,  the  said  Master 
found,  that  the  said  Heritable 


Deed  did  not  pass  by  th6  WiH 
of  the  said  Charles  Johnstone^ 
but  that  the  same  descended  to 
the  Defendant  William  John- 
stoney  as  his  eldest  Son  and 
Heir  at  Law,  who  is  thereby 
become  entitled  to  the  same, 
together  with  the  Interest  due 
thereon  from  Miirtinmas  1804. 
On  the  12th  June  1817,  the 
Caus6  came  oh  again  before 
Sir  fVilUam  Grant  for  further 
Directions:  and  be  decreed 
accordingly^ 


Ex  parte  WATSON,  in  re  SHEATH. 

_^  ftoth  December. 

1  HE  Petitioner  Watson  had  been  in  Partnership  with     ^  solvent  Part' 
the    Bankrupts,   Abraham   Sheath   the    elder,   Challis  ner^  winding  up 

Sheath,  and  Abraham  Sheath  the  younger,  as  Bankers,  ihe  Partnership 

Concerns,  is  en- 
titled  to  prove  under  the  Commission^  against  the  Bankrupt  Partners,  the 
Share  of  the  Loss  or  Deficiency  which  each  Partner  ought  to  have  borne, 
as  a  Debt  against  his  separate  Estate. 
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Ex  parte 
Watson, 

in  re 
Shsathi 
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at  Wisbeacb.  Abraham  Shealh  the  younger  was  a  no- 
minal Partner,  and  was  not  to  share  in  the  Profit  or 
Loss.  The  Petitioner  had  wound  up  the  Concerns  of 
the  Partnership,  and  had  paid  the  whole  Deficiency  or 
Loss,  amountii^  to  30,700  /.  The  separate  Estate  of 
ChalHs  Sheath  had  paid  a  small  Dividend^  but  was 
stated  to  be  now  insolvent.  The  Petition  prayed,  that 
the  Petitioner  might  be  at  liberty  to  prove  a  Moiety  of 
the  30,700/.  against  the  separate  Estate  of  Abraham 
Sheath  the  elder,  or  might  make  such  other  proof  as  the 
Court  should  direct. 


The  Vice-Chancellor: — 

It  is  now  settled,  that  a  solvent  Partner,  winding  up 
the  Partnership  Concerns,  is,  under  Sir  5.  Ramilly's 
Act,  to  be  considered  as  a  Surety,  paying  after  the 
Bankruptcy  in  respect  of  his  previous  liability.  Each 
Partner  is  a  principal  Debtor  for  his  own  Share,  and 
they  are  mutually  Sureties  to  the  Creditors  for  the  Share 
of  each  other.  The  Petitioner  was  a  Surety  for  the 
One-third  as  to  which  Abraham  Sheath  the  elder  was 
a  principal  Debtor,  and  in  like  manner  a  Surety  for  the 
One-third  of  Challis  Sheath.  He  can  only  prove  against 
the  Estate  of  Abraham  Sheath  the  elder  that  One-third 
as  to  wliich  he  was  his  Surety,  and  he  is  entitled  to  the 
same  proof  against  the  Estate  of  Challu  Sheath, 
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1819. 
Ex  parte  BRERETON,  in  re  SUTTON.  * — 


20th  December. 
1  HIS  waB  a  Petition  to  tax  a  Solicitor's  Bill  of  Costs  A  Petition  for 
up  to  the  Choice  of  Assignees^  that  bad  been  taxed  by  on  Order  to  tax 
Country  Commissioners  at  149/.  which  was  stated  to  ^  Solicitor's  Bill 
be  nearly  double  the  ordinary  Amount.   The  Vice^Chan-  ^-{^rh^^^  ^f 
cellar  said^  the  Statute  gives  authority  to  the  Conmiis-  j   •  r. 

sioners  to  tax  the  Solicitor's  Bill  up  to  the  Choice  of  it  itas  been  taxed 
Assignees ;  and  the  Application  to  this  Court  being  by  by  the  Cwnnds" 
way  of  Appeal,  must  state  specific  Errors.  sioners,  will  not 

be  grantedyUnless 
specific  Errors 
. €re  stated. 


Ex  parte  LANE  and  others,  in  the  Matter  of  KINGS- 
BRIDGE  SCHOOL. 

21st  December. 

William  buncombe  by  Ws  WiU,  dated  the  Where  in  respect 
aoth  of  April  i6gi,  devised  his  real  and  personal  Estate  of  the  increased 
to  certain  Persons,  whom  he  appointed  his  Executors,  Rents  of  a  Cha- 
nson Trust,  «  that  ihey,  (his  Executors,)  with  the  con-  ^^^  ^^**^*^  •'  ** 
sent  of  the  Inhabitants  of  the  Town  of  Kingsbric^e,  »|  T*  ^  ^ 
should  choose  a  Lecturer  to  supply  the  Church  when  praceofaScheme 
the  Incumbent  is  absent   at  Chestow,  (which  is  the  for  their  future 
Mother  CJhurch  of  Kingsbridge^  on  the  Loids-day ;  and  Application,  and 
for  so  officiating  and  preaching  once  every  Lord's-day,  ^  recommends  an 

and  instructing  the  People  from  House  to  House,  should     ^^^   aionoj 
,  y  •    T>  a  Salary  given  by 

give  hun  50  L  per  annum,  by  quarterly  Payments,  pro-  ^f^^  jy^n  QftJ^^ 

Founder,  he  is  not  xoith  respect  to  the  Augmentation  strictly  confined  to  the 
Provisions  of  the  Will  as  to  the  original  Salary,  but  may  engraft  upon  it  a 
new  Condition  infurtherance  of  the  Testata/s  general  intention. 
Ii4 
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1819.  vided  the  Person  so  chosen  should  be  neither  tbe 

'        ""        '      Schoohnaster  nor  the  Usher,  nor  the  present  Incumbent 

Ex  parte        ^j.  Pastor  of  the  Place,  but  a  Man  of  a  sober,  christian 

ANE  £j£jg  j^jj  Conversation,  in  their  account  fully  qualified 

in  the  M  tte  *  f  ^^^  ^^^  Work,   and  lio  Papist,  either  open  or  sus-» 

KiHosBRiDOE   pected;  and  moreover,  should  preach  once  a  month 

School*  oil  one  of  the  Week-days  which  he  should  judge  most 
convenient,  if  public  Authority  would  permit ;  he  also 
directed,  that  besides  his  annual  stipend  of  50  /*  he 
should  have  paid  him  by  his  Executors  3 1.  yearly  to 
give  away,  or  buy  Books  to  give  away  to  poor  Pa- 
rishioners for  their  Encouragement  to  learn  a  Catechism 
and  pray  in  their  FamiUes,  according  to  the  advice  of 
the  Lecturer ;  and  the  Lecturers  should  give  a  particular 
Account  how  that  3  /•  was  bestowed  in  Writing,  to  the 
Trustees  on  Midsummer-day.  Furthermore,  it  was  his 
intent  and  meaning,  that  if  his  Executors  or  Trustees 
came  to  understand,  that  the  Minister  or  Lecturer  chosen 
by  them  did  not  his  Duty  in  a  competent  manner,  they 
and  the  Town  being  Judges,  it  should  be  in  their  power 
to  withhold  the  annual  Allowance  from  him,  and 
choose  another  in  his  room."  The  Testator  then  di- 
rected the  payment  of  certain  other  annual  Sums,  the 
amount  of  which  was  specified  to  diiferent  Objects,  and 
the  Overplus  to  be  laid  out  and  employed  for  certain  other 
specified  Purposes,  (still  restricted  as  to  the  Amount)* 
And  then  followed  this  Proviso,  ^  that  if  ever  it  came  to 
pass,  that  there  should  be  a  settled  Minister  in  every 
Town,  and  Pluralities  be  utterly  renounced  and  made 
void  by  Law,  his  Will  was,  that  instead  of  preaching 
once  every  Lord's-day,  then  he  that  was  chosen  to  have 
the  60  /.  yearly  should  preach  and  lecture  once  a  Week 
in  concord  with  the  Pastor  of  the  Place ;"  and  also, 
^'  that  if  ever  the  Minister  or  Lectarer  should  be  chosen 
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Master  of  the  School  at  Kingdnidge,  or  Usher^the  50/.  ^sig. 

should  not  be  allowed,  <  because  either  of  those  two  * ^ * 

Callings  was  enough  for  any  Man  that  intended  to  dis-        Ex  parte 
chaige  his  Duty  fiuthfally."  ^^^^ 

Upon  a  reference  to  the  Master  to  approve  of  a  KHros^ftU)^ 
Scheme,  to  be  laid  before  him  by  the  Trustees  of  the  School.. 
Charity,  for  the  due  and  proper  Application  of  the  Sur- 
plus paid,  and  of  the  future  Rents  and  Profits  of  the 
Charity  Estates,  the  Master  certified  his  Approbation 
of  a  Scheme  so  laid  before  him ;  whereby  (among  other 
things)  it  was  proposed,  that  in  addition  to  the  annual 
sum  of  50/.  by  the  Will  provided  for  the  Lecturer,  the 
Trustees  ''  should  give  and  dispose  of  the  further  sum 
of  25  /.  per  annum,  by  equal  quarterly  Payments,  to  the 
Lecturer  for  th^  time  being,  during  such  time  as  he 
should  reside  at  Kingsbridge,  and  do  his  Duty  pursuant 
to  the  said  Will  to  the  Satisfaction  of  the  Trustees,  but 
no  longer." 

A  Petition  was  presented  on  behalf  of  some  of  the 
Inhabitants  of  the  Town  of  Kingsbridge,  praying,  that 
it  might  be  referred  back  to  the  Master  to  review  his 
Report,  so  far  as  related  to  the  25/.  per  annum  proposed 
to  be  given  to  the  Lecturer,  "  and  to  make  the  Title 
of  the  Lecturer  to  receive  the  said  additional  Sum, 
subject  only  to  the  same  Terms  and  Conditions  as  his 
Title  to  receive  the  annual  sum  of  50  /.  is  by  the  said 
Will  made  subject  to;"  and  in  support  of  this  Petition 
it  was  alleged,  that  by  the  Will,  the  Consent  of  the 
Inhabitants  is  necessary  in  the  Choice  of  the  Lecturer, 
and  the  Inhabitants  are  thereby,  jointly  with  the  Trustees, 
constituted  Judges  to  determine  whether  the  Lecturer 
does  iiis  Duty  in  a  competent  manner ;  also,  that  the 
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1819.  Condition  of  Residence,  proposed  to  be  annexed  to  die 

*        ""       '  additional  Salary,  is  not  imposed  by  the  Will  as  to  the 

ExparU  original  50/.  but  the  same  is  thereby  made  to  depend 

d  others  ^o\Ay  on  the  Lecturer  doing  his  Duty  pursuant  to  the 

in  the  Matter  of  ^^U,  to  the  Satisfaction  as  well  of  the  Inhabitants  as 

KivosBKiDGE  of  the  Trustees. 

School. 

Mr.  Winihrop,  in  support  of  the  Petition : — 

Mr.  Merivale,  for  the  Trustees,  contended,  that  in 
directing  an  Augmentation  of  the  Fund  appropriated 
to  a  charitable  Purpose,  the  Court  is  not  bound  by  the 
letter  of  the  Foundation,  but  will  exercise  a  discretion 
as  to  the  Application,  regard  being  had  to  the  general 
intention  of  the  Founder ;  and  he  read  several  passages 
from  the  Will,  from  which  it  was  to  be  inferred,  that 
the  Testator  contemplated  the  Residence  of  the  Lec- 
turer, though  he  had  not  expressly  provided  for  it. 
Tlie  present  Lecturer  was  the  Incumbent  of  a  Parish  at 
some  distance,  where  he  resided ;  and  the  Clause  was 
expressly  inserted  by  the  Trustees,  in  order  to  hold  out 
an  inducement  to  him  to  reside  at  Kingsbridge^  as  well 
as  to  provide  against  the  Appointment  in  future  of  a 
non-resident  Lecturer. 

The  Vice-Chancellor  : — 

Although  the  Founder  has  not  in  express  words  ex- 
cluded the  Incumbent  of  another  Parish  from  bang 
appointed  to  the  Office  of  Lecturers  at  Kingsbridge,  yet 
his  plain  intention  is,  that  the  Lecturer  shall  be  a  Person 
who  can  devote  his  whole  time  to  the  duties  of  that 
Situation.  If  therefore  the  Master  was  not  at  liberty, 
with  respect  to  the  Augmentation,  to  engraft  any  new 
Provision  not  found  in  the  Will  of  the  Founder,  I  might 
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think  him  well  justified  in  the  introduction  of  the  Con- 
dition of  Residence.  But  I  consider,  that  with  respect 
to  the  Augmentation,  the  Master  is  not  confined  to  the 
Provisions  in  the  Will  of  the  Founder,  but  may  stipulate 


Ex  parte 
Lanb 
and  others, 
for   an  additional  advantage   in  furtherance    of  the  ^  ^^  Matter  of 

Founder's  general  intention;  and  would,  in  that  view,   Kingsbridgb 
be  justified  in  making  Residence  a  necessary  Title  to        School. 
the  25  /. 


I  think,  however,  it  would  be  fit,  as  the  Inhabitants 
of  the  Town  have,  by  the  Will,  a  Voice  in  determining 
whether  the  Lecturer  discharges  his  Duty,  and  is  en- 
titled to  the  50  /•  that  they  should  have  the  same  Voice 
with  respect  to  the  25  /.  And  let  the  Master,  as  to 
that  point,  review  his  Report. 


Ex  parte  HOLLAND,  in  re  HARVEY. 

In  this  Case  the  Vice-Chancellor  held,  that  upon  the 
Sale  of  a  Copyhold  Estate,  under  a  Commission  of 
Bankruptcy,  a  good  Title  may  be  made  to  a  Purchaser 
by  a  Bargain  and  Sale  immediately  from  the  Commis- 
sioners ;  and  that  an  intermediate  Bargain  and  Sale  to 
the  Assignees  was  unnecessary.  He  relied  upon  Drury 
V.  Man  (a). 

Mr.  Belly  Mr.  Sugden,  and  Mr.  Sidebottam,  in  sup- 
port of  the  Objection ; — 

Mr.  Rose,  contra. 


2  2d  December. 

Where  aCopy- 
hold  is  sold  under 
a  Commission  of 
Bankruptcy  f  a 
good  Title  is 
made  hy  a  Bar' 
gain  and  Sale 
from  the  CommiS' 
sioners  to  the 
Purchaser. 


(a)  1  Atk.  95 ;  and  see  2  Madd.  Prin.  &  Tract.  628.  2d  edit* 
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1819. 
> ^ » 

11  &  24  Dec.  SMITH  v.  CLAXTON  tod  others. 

•17th  Jan.  1820. 

Where  Land  ThOMAS  SMITH  by  his  Will,  ist  April  1811, 
is  devised  to  be  aftgy  making  certain  specific  Bequests  to  his  Wife 
sold,  and  there  is  Margaret  Smith,  bequeathed  all  other  his  personal  Estate 

a  par  ta  j  i  ^^^  Effects  of  what  nature  or  kind  soever  unto  P.  Mm/- 
of  the  purpose  of  . 

the  Devisor  as  *^  ^^^  Thomas  Stevenson,  (two  of  the  Defendants,) 
to  the  Price  J  but  their  Executors,  &c. ;  and  devised  all  his  Freehold 
there  remains  Messuages,  Dwelling  Houses,  Tenements  and  Here- 
some  purpose  (f  ditaments,  situate  in  the  Town  of  Stohedey,  unto  the 
the  Devisor  to  be  Uge  of  Hisilton  Bud  Stephenson,  their  Heini  and  Assigns, 
5*&^L  the  ^P^^  Trust,  as  soon  as  might  be  after  his  decease,  to 
Heir  takes  the  ^^^^  ^^^  dispose  of  his  said  real  and  personal  Estate 
benefit  of  the  par-  and  Effects  for  the  best  Price  that  could  be  reasonably 
tial failure^  as  had  or  gotten  for  the  same ;  and  directed  his  Trustees^ 
Money,  and  not  ^j^  ^.^g  Survivor,  8cc.  to  stand  possessed  of  the  Money 
as  hand.  ^^  ^^^  ^^^  j^^  produced  by  the  Sale,  upon  Trust,  to 

.  .1  /^i       pay  such  Debts  as  he  might  owe  at  the  time  of  his 
be  a  total  failure  \  ^  ,  .     ^  ,    ^  ,      ,        ^ 

of  the  purposes     decease,  his  Funeral   Expences,  and    the    following 

of  the  Devisor     Legacies ;  viz.  to  his  Wife  40/.  to  be  paid  immediately 

as  to  the  Price,     upon  his  d'ecease;  to  his  Son  Thomas  Smith  10/.  to 

his  intention  as     i^  ^q  ^^^  immediately  after  his  decease ;  to  his  Son 

Z^mdt^^i^  •'"'^'P*  SmtVA  (a  Defendant)  300/.;  to  liis  Son  Robert 

.  .     ...       Smith  1,000  Z. ;  and  to  his  Niece  Mdrjf  Potter  40  /.  The 

Events  which       three  last  Legacies  to  be  paid  at  the  end  of  six  calendar 

have  happened,     months  after  his  decease^  without  Interest,  if  they 

andtheJffeirtakes  should  be  living,  but  not  otherwise.    And,  upon  further 

the  Land  as  real  Trust,  to  pay  Testator's  Nephew  in  Law  Thomas  Caxton 

40  /.  to  be  paid  at  the  age  of  ii  years,  and  subject 

thereto  and  to  the  Provisoes  in  his  Will;  upon  Trust,  to 

pay  the  ultimate  Residue  or  Surplus  to  his  Wife,  her 

Executors,  &c.    And  the  Testator  by  his  Will  further 
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gave  and  devised  all  his  other  Freehold  Closes  or  parcels 
of  Ground  in  the  Township  or  Parish  of  Stokesley, 
knowh  by  the  name  of  Mill  Riggs,  unto  HmUon  and 
SiepAenson,  their  Heirs  and  Assigns,  upon  Trust,  to 
receive  the  Profits  thereof,  and  to  pay  the  same. to  his 
Wife  during  her  life ;  and  after  her  death,  during  the 
life  of  his  Son  Thomas,  to  pay  the  same  into  his  proper 
.  bands,  8cc. ;  and  after  his  said  Son's  decease,  that  his 
said  Trustees  should  stand,  seised  of  the  said  Closes, 
upon  Trust,  to  sell  the  same,  and  to  apply  the  Money 
arising  by  the  Sale  to  ofld  amongst  Robert  the  Son  of 
the  said  Testator's  Son  Thomas,  and  all  and  every  other 
Child  or  Children  of  his  said  Son  nomas  lawfully  to 
be  begotten,  in  equal  Shares,  to  be  considered  a  vested 
Interest  in  them  respectively  as  and  when  they  should 
attain  twenty-one;  but  if  his  said  Grandson,  and  all 
other  the  Children  of  his  said  Son  Thomas  thereafter  to 
be  bom,  should  die  before  any  of  them  attained  twenty- 
one  years,  unmarried,  and  without  Issue,  then  the 
Money  to  arise  by  the  Sale  of  the  said  Closes  should 
be  in  Trust  for  the  Testator's  Sons  Joseph  and  Robert, 
(in  equal  Shares,)  their  Executors,  8ic.  And  the  Tes* 
tator  further  gave  certain  other  Freehold  Estates,  and 
certain  Leasehold  Estates,  to  the  same  Trustees  upon 
Trust,  to  pay  an  Annuity  of  277.  to  his  Son  Thomas 
during  the  Life  of  his  Wife,  and  subject  thereto  to  pay 
the  Rent  and  Profits  to  his  Son  Robert  for  his  life ; 
and  after  the  death  of  Robert  to  sell  the  same,  and 
apply  the  Produce  for  the  benefit  of  the  Children  of 
Robert  in  manner  therein  mentioned ;  and  if  there  should 
be  no  Children  of  Robert,  then  the  Money  to  arise  from 
the  Sale  should  be  in  Trust  for  his  the  Testator's  Sons 
Thomas  and  Joseph,  in  equal  Shares,  their  Executors, 
&c. 
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The  Testator  died  sgth  February  1816,  and  left  sur- 
yiving  Tliomas  Smith  his  eldest  Son  and  Heir  at  Law ; 
and  also  his  two  other  Children  Margaret' Smith  and 
Joseph  Smith',  but  the  Testator's  Wife,  and  his  Son 
Robert,  and  also  his  Grandson  Robert,  (the  Son  of  the 
Testator's  Son  Thomas,)  died  in  tiie  life-time  of  the 
Testator.  The  Legacies  bequeathed  to  them  having 
lapsed,  the  otiier  specific  and  pecuniary  Legacies  and 
Debts  charged  upon  the  Testator's  Freehold  Estate, 
in  aid  of  his  personal  Estate,  were  very  small,  and  were 
paid  out  of  his  personal  Estate,  which  was  more  than 
sufficient  for  the  payment  of  the  same. 

Thomas  Smith,  the  Son,  died  14th  June  1816,  without 
Issue,  having  previously  made  his  Will,  but  not  attested, 
so  as  to  pass  real  Estates  in  favour  of  the  Plaintifi^ 
his  Wife,  and  others ;  and  the  Wife  filed  the  present 
Bill  to  obtain  a  Decision  as  to  the  effect  of  tihe  Will  of 
Thomas  Smith  the  elder,  and  the  Questions  were : 

ist  Under  the  first  Devise,  Whether,  as  the  Debts 
and  Legacies  were  paid  from  the  personal  Estate,  and 
the  Wife  was  dead,  Thomas,  the  Heir  of  the  Testator, 
took  the  Estates,  as  Land  which  descended  to  his  Heir; 
or  as  Money,  which  passed  to  his  personal  Repre- 
sentative? 

2d.  Under  the  second  Devise,  Whether,  as  the 
Testator's  Son  Robert  had  died  in  his  life-time,  the 
Moiety  of  the  Produce  of  the  Sale,  which  was  given  to 
him,  and  being  lapsed  by  his  death,  vested  in  Thomas^ 
the  Heir,  of  the  Testator,  was  to  be  considered  as  Land 
descending  to  the  Heir  of  Thomas ;  or  as  part  of  the 
personal  Estate  of  Thomas  ? 
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3d.  Under  the  third  Devise,  Whether  the  Moiety  of 
the  Produce  of  the  Sale,  which  Tlwmas  the  Heir  took 
by  Limitation,  upon  failure  of  Robert  and  his  Children, 
was  also  to  be  considered  as  Land  descending  to  the 
Heir  of  Thomas  \  or  as  part  of  the  personal  Estate  of 
Thonml 
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Mr.  Be//,  and  Mr.  WiUit^  for  the  Plaintiff:— 

Mr.  Sugden,  for  the  Executors  of  Thomas  Smith 
and  Son,  in  the  same  Interest : — 

The  real  Estate  at  Stokesky,  first  devised,  is  by  the 
Will  directed  to  be  converted  into  Personalty ;  but  that 
Direction  did  not  give  it  the  character  of  personal 
Estate  of  the  Testator ;  and  the  purpose  failing,  for 
which  it  was  to  be  so  converted,  by  the  death  of  Ihe 
Testator's  Wife  in  his  life-time,  there  was  a  resulting 
Trust  for  Thomas  the  eldest  Son  and  Heir  at  Law  of  the 
Testator;  but  being  directed  by  the  Testator,  his  Father^ 
to  be  converted  into  Personalty,  it  is  part  of  the  per- 
sonal Estate  of  Thomas  the  Son,  and  he  being  dead, 
the  Estate  must  be  sold,  and  the  Produce  paid  to  his 
Executors,  to  be  applied  according  to  the  Trusts  of  his 
Will.  Several  Cases  establish  this  Doctrine:  Levet 
V.  N^edham(a),  Hewit  v.  Wright  {b),  Fletcher  v.  As^ 
burner  (c),  Wright  y.  Wright  (d\  Fletcher  y.  Ashbumer, 
was  published  by  Mr.  Browne,  from  a  Note  of  Lord 
Redesdale's,  which  he  gave  to  Mr.  Browne  (e).    With 


(a)  2  Vem.  138. 

(b)  1  Bro.  C.  C.  86. 

(c)  Ibid.  497. 

(d)  16  Ves.  188. 

(f )  All  the  Cases   in  the 
Appendix  to  the  1st  vol.  of 


Mr.  Browne's  Reports,  from 
page  497  to  page  549,  were, 
as  I  have  been  informed,  pab- 
lished  from  Notes  taken  by 
Lord  Redesdalcy  and  given  by 
him  to  Mr.  Browne, 
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1819.         respect  to  the  Estate  called  Mill  Si^s,  it  falls  vitMn 

'        ^      ""     the  same  principle ;  and  as  Robert,  the  Son  of  Tkomas, 

Smith         ^^  under  twenty-one,  unmarried,  and  without  Issue, 

^'  and  Ihmas  had  no  other  Child,  ^ne  Moiety  of  the 

and  othen       Produce  of  Mill  Siggs  belongs  to  Joseph  the  second 

Son  of  the  Testator  Thomas  Smith,  the  Father;  but 

the  other  Moiety  resulted  to  ITiomas  the  eldest  Son  and. 

Heir  of  the  Testator,  and  belongs  to  his  Executors. 

The  same  principles  apply  to  the  Moiety  given  to 

Thomas  under  the  third  Devise :  beii^  directed  to  be 

converted  into   Personalty,  it  was  part  of  T7umas*& 

personal  Estate. 

Mr.  Wetherell,  and  Mr.  Wilbraham,  for  the  De- 
fendant Joseph  Smith. 

Kihh  Testator  has  directed  a  Conversion  out  and 
out,  the  conclusion  would'be  as  contended  for  on  the 
part  of  the  Plaintiff;  but  the  Question  is.  Whether  on 
the  face  of  this  Will  an  Intention  can  be  inferred,  that 
there  should  be  such  a  Conversion ;  or  whether  it  was 
only  to  be  converted  for  a  particular  partial  purpose? 
In  the  latter  case,  if  by  deaths  in  the  life-time,  of  the 
Testator,  and  payment  of  the  Debts  and  Legacies  out 
of  the  personal  Estate,  the  Conversion  became  unne- 
cessary, the  Estate,  or  so  much  as  was  not  necessary 
to  be  converted  for  the  purposes  of  the  Will,  results 
as  real  Estate  to  the  Testator's  Heir  at  Law,  and  will 
descend  to  his  Heir.  By  the  first  Devise,  a  Conversion 
was  directed  only  for  a  "particular  partial  purpose,  the 
payment  of  Debts  and  Legacies,  and  the  Residue  was 
given  to  the  Wife,  who  died  in  the  Testator's  life-time ; 
and  as  it  is  not  wanted,  either  for  Debts  or  Legacies, 
or  to  satisfy  the  Gift  to  the  Wife,  the  Estate  results 
as  real  Estate  to  the  Heir  at  Law ;  and  on  his  death 
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passes    as  such.      So  also  on  the  same  principle  a  ,g|g. 

Moiety  of  the  Estate,  given  by  the  second  and  third      * ^'       '' 

Devise,  passes  to  the  real  Representative  of  the  Heir,         Smith 

In  the  Cases  cited,  there  was  a  clear  and  manifest  in-       ^    ^ 

tention,  that  the  Conversion  should  be  out  and  out.  ^  others 

Hewitt  V.  Wright,  was  the  Case  of  a  Deed ;  in  Emblyn 

V.  Freeman  (f),  the  Estate,  though  actually  converted 

into  Money,  was  held  to  result  to  the  Grantor  as  real 

Estate ;  in  Wright  v.  Wright,  the  Produce  of  the  real 

and  personal  Property  were  blended  together,  and  made 

a  joint  Fund  to  be  laid  out  in  Security.    The  intention 

there,  to  convert  out  and  out,  was  apparent. 


The  Case  was  afterwards  re-argued,  as  to  the  first 
Devise  only,  by  Mr.  Sugden,  and  Mr.  Wilbraham, 

Mr.  Sugden, -^lAfter  stating  the  first  Devise] : — 

The  Question  is.  Whether  this  is  to  be  considered  as 
a  Conversion  out  and  out  of  the  real  Estate;  and 
whether  the  Heir  takes  the  resulting  Trust  as  real  or 
as  personal  Estate?  If  he  took  it  as  real  Estate,  as 
he  is  now  dead,  it  descended  to  his  Heir  at  Law;  and 
if  he  took  it  as  personal  Estate,  it  goes  to  his  personal 
Representatiyes. 

The  Cases  on  this  subject  may  be  thus  classed :  1st. 
Where  there  is  a  Charge  on  the  Testator's  real  Estate 
which  fails,  in  that  Case  the  Estate  results  to  the 
Heir,  Cruse  v.  Barley  (g).  2d.  Where,  although  a  Sale 
of  the  real  Estate  is  directed,  part  is  not  necessary  to 
be  disposed  of:  as  where  a  Sale  is  directed  for  the  pay- 

(/)  Proc.  Chanc.  541.  (g)  3  P.  Wms.  a©. 
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ment  of  Debts  and  Legacies,  and  a  Sale  of  ptitrt  of 
the  Estate  is  sufficient  for  that  purpose,  so  much  as  is 
not  sold  results  to  the  Heir,  as  in  Buggins  v.  Yates  {h), 
Chitty  V.  Parker  {i),  Robinson  v.  Taylor  (k),  Haltiday 
V,  Hudson  (  /),  Berry  v.  Fisher  (m),  Wilson  v.  Mayor  («). 
3dly.  Where  an  absolute  Conversion  is  directed  by- 
Will,  Leveit  v.  Nedham(o),  Mallabar  v.  MaUabar(f\ 
Durrar  v.  Motteux(q),  Collins  v.  Wakeman{r),  Sheddon 
V.  Goodrick(s),  Ogle  v.  Cooke  (Jt),  Kennett  v.  Ablwtt(u)^ 
Fletcher  v.  Ashbumer  (x),  Collingwood  v.  WaUis{y\ 
Hewitt  V.  Wright  («),  Van  v.  Bamet  (a),  4thly.  Where 
the  real  Estate  has  been  converted  into  Personalty, 
yet  if  the  Legacy  fails,  the  Heir  takes :  Ackroyd  v. 
Smithson(b);  but  he  takes  it  as  personal  Property, 
LevettY.  Nedham(c)y  Hewett  v.  Wright  {d),  Wr^ht  v. 
Wright  (e). 

In  this  Case  the  Legatee  having  died  in  the  Testator's 
life-time,  the  Heir  had  a  right  to  elect  whether  what 
resulted  to  him  should  be  taken  as  real  or  personal 
Estate,*  Ackroyd  v.  Smithson  (f);  until  Election  the 
Land  retained  the  quality  of  Money ;  Fletcher  v.  Ash-- 
burner  (g),  Whetdale  v.  Partridge  (A),  Biddulph  v.  Bid- 


{h)  9  Mo.  12S. 

(•)  2  Ves-jun.  271. 

(*)  2Bro.C.C.589. 

(/)  3  Ves.  210. 

(01)  11  Ves.  87. 

(n)  ibid.  205. 

(0)  2  Vera.  138. 

\p)  For.  78. 

(gr)  1  Ves.  320. 

(r)  2  Ves.  jun,  183. 

(«)  8  Ves.  496. 

(0  I  Bro.  C.  0.501.51 3- 


(«)  4  Ves.  802. 
(x)  1  Bro.  C.  C.  497. 
(y)  1  Eq.  Abr.  395. 
(z)  1  Bro.  C.C.86. 
(a)  19  Ves.  102. 
{h)  1  Bro.  C.C.503. 
(c)  2  Vera.  140. 
((0  1  Bro.  C.  C.  86. 
(1^)  16  Ves.  188. 
(/)  I  Bro.  C.  C.  503. 
{g)  Ibid.  497. 
(A)  8  Ves.  235- 
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dulph  (•),  Kirkman  v.  Miles  (i).     Here  was  a  general-  |gig. 

Gift  of  real  and  perscmal  Estate,  as  in  Flanagan  v.      ' ^^ 

Flanagan  (/),  and  Fletcher  v.  Ashbumer  (m).  Smith 


The  Property  was,  unneoeasarily,  converted  for  the 
Widow,  who  he  intended  to  take.  He  did  not  give  it  as 
real  Estate.  It  appears  that  the  Testator  intended  a  Con- 
version, and  that  he  did  not  in  any  Event  intend  the  Heir 
to  take.  The  Heir,  it  is  true,  takes  without  initention,  but 
he  cannot  take  against  an  intention  to  convert.  I  do  not 
find  any  Case  where  a  Question  has  arisen  on  these 
points  between  the  Heir  at  Law  of  the  Testator's  Heir, 
and  his  personal  Representative.  The  Heir  has  been 
held  entitled  to  the  resulting  Trust,  without  saying  in 
what  quality  he  took  the  Property. 

In  this  Case,  it  is  admitted,  the  Heir  takes  the  Estate 
as  a  resulting  Trust ;  and  the  only  Question  is,  in  what 
quality  he  takes  it.  In  Levett  v.  NedAam,  the  Heir 
took  the  resulting  Trust  in  the  Term,  as  personal  Estate, 
though  he  took  the  Estate  out  of  which  it  was  carved, 
as  real  Estate.  The  Case  of  Fletcher  v.  AMhbumer, 
-seems  decisive  of  the  present  Case. 

Mr.  Wilbrahamj  pursued  the  same  course  of  Argu*- 
ment  as  before. 

The  ViCE-CHANCELtOB  : — 

The  inaccuracy  of  some  Expressions,  which  are  to  be 
found  in  the  Books,  has  created  macb  of  the  difficulty 
which  arises  in  Cases  of  this  kind.    I  have  anxiously 

(0  x»  Ves,  161.  ^'  AsUwmer,   1  Bro.  C.  C. 

.(*)  13  Ves.  338.  600- 

CO  Mentioned  in  Flctcker        <*»)  *  ^^'  C-  C.  497- 
K  K  2 
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considered  every  Authority  which  has  been  referred  to ; 
and  my  endeavour  has  been  to  extract  from  them  certain 
general  principles  which  may  admit  of  clear  Applica- 
tion.   Where  a  Devisor  directs  his  real  Estate  to  be 
sold,  and  the  Produce  to  be  applied  to  particular  Pur- 
poses, and  those  Purposes  partially  fail,  the  Heir  at 
Law  is  entitled  to  that  part  of  the  Produce  which  in 
the  Events  is  thus  undisposed  of.    The  Heir  at  Law  is 
entitled  to  it,  because  the  real  Estate  was  Land  at  the 
Devisor's  death ;  and  this  part  of  the  Produce  is  an 
Interest  in  that  Land  not  eifectually  devised,  and  which 
therefore  descends  to  the  Heir.    It  is  for  this  reason 
that  the  Produce  of  an  Estate,  which  the  Devisor  directs 
to  be  sold,  can  never  be  strictly  part  of  his  general 
personal  Estate.    If  a  Devisor  directs  such  Produce  to 
be  paid  to  his  Executors,  and  applied  as  part  of  his 
personal  Estate,  the  Executors  take  it  as  Devisees. 
Every  Person,  taking  an  Interest  in  the  Produce  of 
Land  directed  to  be  sold,  is  in  truth  a  Devisee,  and 
not  a  Legatee.     A  Devisor  may  give  to  his  Devisee 
either  Land,  or  the  Price  of  Land,  at  his  pleasure;  and 
the  Devisee  must  receive  it  in  the  quality  in  which  it 
is  given,  and  cannot  intercept  the  purpose  of  the  De- 
visor.   If  it  be  the  purpose  of  the  Testator  to  give  Land 
to  the  Devisee,  the  Land  will  descend  to  his  Heir;  if  it 
be  the  purpose  of  the  Devisor  to  give  the  Price  of  Land 
.  to  the  Devisee,  it  will,  like  other  Money,  be  part  of  his 
personal  Estate.    Under  every  Will,  when  the  question 
is,  whether  the  Devisee  or  the  Heir  failing,  the  Devisee 
takes  an  Interest  in  Land,  as  Land  or  Money,  the  true 
enquiry  is,  whether  the  Devisor  has  expressed  a  pni^ 
pose  tihat,  in  the  Events  which  have  happened,  the  Land 
shall  be  converted  into  Money?    Where  a  Devisor 
directs  his  Land  to  be  sold,  and  the  Produce  divided 
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between  A,  and  B.  the  obvious  purpose  of  the  Testator  igig^ 

is,  that  there  shall  be  a  Sale  for  the  convenience  of     * '        ' 

Division;  and  A.  and  B.  take  their  several  Interests  as         Smith 

Money,  and  not  Land.    So,  if  A.  dies  in  the  life-time       ^    ^' 

of  the  Devisor,  and  the  Heir  stands  in  his  place,  the       andothew. 

purpose  of  the  Devisor,  that  there  shall  be  a  Sale  for 

the  convenience  of  Division,  still  applies  to  the  Case ; 

and  the  Heir  will  take  the  Share  of  A.  as  A.  would 

have  taken  it — as  Money,  and  not  Land.    But  in  the 

Case  put,  let  it  be  supposed  that  A.  and  jB.  both  die 

in  the  life-time  of  the  Devisor,  and  the  whole  Interest 

in  the  Land  descends  to  the  Heir ;  the  question  would 

then  be,  whether  the  Devisor  can  be  considered  as 

having  expressed  any  purpose  of  Sale  applicable  to  that 

Event,  so  as  to  give  tlie  Interest  of  the  Qeir  the  quality 

of  Money.    The  obvious  purpose  of  the  Devisor  being, 

that  there  should  be  a  Sale  for   the  convenience  of 

Division  between  his  Devisees,  that  purpose  could  have 

no  application  to  a  Case  in  which  the  Devisees  wholly 

failed,  and  the  Heir  would  therefore  take  the  whole 

Interest  as  Land. 

To  apply  these  principles,  which  I  apprehend  to  be 
the  true  result  of  all  the  Authorities,  to  the  present 
Case :  Under  the  first  Devise,  the  Estate  is  directed  to 
be  sold,  and  the  Produce  applied  in  aid  of  the  personal 
Estate,  in  payment  of  Debts  and  Legacies;  and  the 
Surplus  is  given  to  the  Wife.  The  Debts  and  Legacies 
are  fully  paid  out  of  the  personal  Estate ;  and  the  Wife 
dies  in  the  Testator's  life-time.  The  whole  Interest 
thus  resulted  to  Thomas  the  Heir ;  and  the  Devisor's 
purpose  of  Sale  being  plainly  for  a  Distribution,  accord- 
ing to  the  Will,  has  no  application  to  the  Events  which 
KK  3    , 
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have  happened,  and  Thomas  took  the  Estate  as  Land, 
which  descends  in  that  character  to  his  Heir. 

Under  the  second  Devise,  there  is  an  obvions  pur- 
pose of  Sale  for  the  convenience  of  Division  between  the 
Sons  of  Thomas,  or  failing  them,  between  the  Devisor's 
Sons  Joseph  and  Robert*  The  only  Son  of  Thomas,  and 
the  Devisor's  Son  Robert,  both  die  in  the  Devisor^s  life-' 
time,  and  Thomas  the  Heir  becomes  entitled,  by  lapse, 
to  the  Moiety  of  the  Produce  intended  for  Robert.  The 
purpose  of  Sale  for  convenience  of  Division  still  applies 
to  the  Events  which  have  happened,  and  this  Moiety  is 
not  Land,  but  personal  Estate  of  Thomas  the  Heir. 


Under  the  third  Devise,  there  is  the  same  obvious  pur- 
pose of  Sale;  first,  for  a  Division  between  the  Children 
of  Robert ;  and  failing,  then  between  Thomas  the  Heir 
wad  Joseph*  There  were  no  Children  of  Robert,  but  the 
purpose  of  Sale  remains ;  and  this  Moiety  also  is  not 
Lemd,  but  personal  Estate  of  Thomas  the  Heir. 

Under  both  these  last  Devises^  Thomas  the  Heir 
might,  by  Agreement  with  his  Brother  Joseph,  have 
elected  to  take  his  Interest  as  Land,  but  no  such  point 
is  raised  in  the  Pleadings,  nor  are  there  any  Pacts 
before  the  Court  to  that  effect. 


\ 
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BROWNE  and  others  v.  GROOMBRIDGE  ^    ^^\^    • 

and  others.  15th  December- 

ThIS  Cause  came  on  for  further  Directions  upon  the      ^^^  ^^r 

Mastef^B  Report,  by  which  it  appeared,  that  -H^  -Hf.  f^  ^  ReoAt^ 

Browne  by  his  Will,  dated  the  18th  day  of  February  numey  and  Bank" 

1813,   bequeathed  unto   his  Wife  E.  Browne  all  his  notes  which  he 

leasehold  Messuage  wherein  he  then  resided,  with  its  should  have  about 

Appurtenants ;  and  also  the  adjoining  Messuage,  then     .  ^^rson^  or  at 

in  the  Occupation  of  Mrs.  Law;   and  all  other  the  ,!*  .  ,,*"^!l 
_        .  T»t    , .      .      1  .  1  1     1    11  t       .  i.  «**  death.    He 

Premises  at  Blackheatb,  which  he  held  by  virtue  of  two  i^ave  specificaUu 

Indentures  of  Lease,theretofore  granted  him  by  Mr.Lami  to  others  his  £t- 

and  his  Widow  JAxs.Lamb;  to  hold  to  her  his  said  chequer  Bills^ 

Wife,  her  Executors,  Administrators  and  Assigns,  for  Stock^Sfc.  Hebe^ 

aU  the  Residue  of  his  Estate  and  Interest  therein  re-  ^^^  insane  two 

spectivdy;  she  and  they  paying  the  Rents,  and  per-  ^  ,   "ndAtrimr 

forming  the  Covenants  reserved  and  contained  in  the  ^^^^  ^^  ^^ 

said  two  several  Indentures  of  Lease.    And  the  said  largeSumso/Mo- 

Testator  also  bequeathed  unto  his  said  Wife,  all  and  nejf^  amounting  to 

every  his  Household  Goods,  Furniture,  and  Implements  ^^  3»ooo  '• 

of  Household,  as  weU  useful  as  ornamental,   Plate,  w^^^«f  ^«» 

Pictures,  Prints,  linen,  China,  Glass,  Watches,  Clocks,  ^^     ,  .  !*    ^"!^' 

nr.  .  .  1.      -rx.  ^    r.1  -       •       wcTe  loid  out  for 

Jewels,    Trinkets,    (except  his    Diamond    Shirt-pm,)  hih^  in  Stock  and 

/  Exchequer  Bills:  this  was  a  due  conversion  of  the  Money;  and  the  specific 
Legatees  of  the  Stock  and  Exchequer  Bills  wHl  be  entitled  to  it. 

The  Testator  gives  specifically  parts  of  his  personal  Estate,  chargeable  with 
his  Debts  and  Legacies,  and  gives  the  Residue  of  his  personal  Estate  to 
another:  the  Debts  and  Legacies  faU  upon  the  specific  Gift,  and  not  upon 
the  Residue. 

A  Gift  ^  to  all  and  every  the  Children  of  Nephews  and  Nieces,  lawfully 
begotten,  includes  after-born  Children. 

A  Provision  in  a  Will  for  *'  Testamentary  Expenses^"  docs  not  include  the 
Costf  of  a  Suit  occasioned  by  the  WUL 
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1819.*  Wearing   Apparel^  Books^  Wines,   Liquors,  Chariot, 

*  ""^^"""^  '  Horses,  Harness,  and  all  and  every  other  Matter  or 
Br6wne  Thing  in  or  about  his  usual  Residence  at  the  time  of 
®"*  his  decease,  to  and  for  the  proper  Use  and  Benefit  of 
Groombeidoe  ^^^  ^^^  ®*^^  Wife,  her  Executors,  Administrators  and 
and  others.  Assigns*  And  the  said  Testator  also  gave  to  his  said 
Wife,  for  her  own  sole  Use,  the  Ready-money  and 
Banknotes  which  he  should  have  about  his  Person,  or 
in  or  about  his  usual  Residence  at  the  time  of  his 
decease ;  or  in  case  of  his  decease  at  any  other  Place 
than  his  usual  Residence,  he  also  gave  to  his  said  Wife 
all  the  Money  and  Banknotes  which  he  should  have 
with  him.  And  the  said  Testator  gave  and  bequeathed 
unto  his  Executors,  thereinafter  named,  10,000^  Share 
or  Interest  of  and  in  the  Five  per  cent.  Navy  AnnuitieB, 
transferrable  at  the  Bank  of  England^  in  Trust,  to 
authorize  and  suffer  his  said  Wife  to  receive  and  take 
the  Dividends,  Interest  and  Produce  of  the  said  10,000/. 
as  die  same  should  from  time  to  time  become  due  and 
payable,  for  and  during  the  term  of  her  natural  life ; 
or  otherwise,  that  they  his  said  Executors,  and  the  Sur- 
vivors or  Survivor  of  them  his  Executors  or  Administra- 
tors, should  receive  the  same  Dividends,  Interest  and 
*  Produce,  and  pay  the  same  to  his  said  Wife  and  her 
Assigns  for  and  during  the  term  of  her  natural  Life; 
and  from  and  after  the  decease  of  his  said  Wife,  then, 
upon  Trust,  that  they  his  said  Executors,  and  the  Sur- 
vivors or  Survivor  of  them,  and  the  ExecutoiB  and 
Administrators  of  such  Survivor,  should  stand  possessed 
of,  and  interested  in,  the  said  10,000  L  to, -for  and  upon 
such  and  the  same  Trusts,  Ends,  Intents  and  Purposes  as 
are  thereinafter  declared  of  and  concerning  the  Residue 
of  his  Money  in  the  public  Funds,  and  other  Securities 
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for  Money.    And  the  said  Testator  also  bequeathed  1819. 

unto  his  said  Executors  5,000/.  Share  or  Interest  of  *  ^ 
and  in  the  Four  per  cent.  Consolidated  Bank  Annuities^  Browne 
upon  certain  Trusts  therein  mentioned.  And  he  gave  ^  ^"^^ 
to  his  said  Executors  aD  his  Exchequer  Bills,  Money  Gboombridox 
at  the  Bankers,  and  all  and  every  the  sum  and  sums  of  ^^^  others. 
Money  due  or  to  become  due  to  him  on  any  Policy  or 
Policies  of  Insurance  on  his  Life,  or  on  the  life  of 
Wittiam  Johnson  ;  and  all  sum  and  sums  of  Money^ 
Parts,  Shares  and  Proportions  of  and  in  the  Public 
Stocks  or  Funds  to  which  he  should  or  might  be  en* 
titled  at  the  time  of  his  decease,  whether  standing  in 
his  own  Name,  or  in  that  of  any  other  Person  or  Per- 
sons in  Trust*  for  him  ;  and  all  and  every  the  Debt  or 
Debts,  sum  or  sums  of  Money,  due  and  owing  to  him 
by  any  Person  or  Persons  whomsoever,  or  upon  what 
Security  soever,  upon  Trust ;  thereout  in  the  first  place, 
within  one  week  after  his  decease,  to  pay  to  his  said 
Wife  200  /.  lawful  Money  of  Great  Britain,  and  then 
to  pay  his  Debts,  Funeral  and  Testamentary  Expenses ; 
and  after  making  the  said  Payments,  to  pay  certain 
Legacies ;  and  among  others,  to  each  of  his  Executors, 
thereinafter  named,  100/.  Money,  for  the  care  and, 
trouble  which  they  might  have  in  the  execution  of  that 
his  Will,  and  the  Trusts  thereby  in  them  reposed,  and 
also  the  Duty,  payable  in  respect  to  the  said  Legacies 
to  his  said  Executors,  and  subject  to  and  chargeable 
with  such  Payments  and  last-mentioned  Legacies ;  the 
said  Testator  directed,  that  they,  his  said  Executors, 
and  the  Survivors  and  Survivor  of  them,  and  the  Exe- 
cutors and  Administrators  of  such  Survivor,  should 
stand  possessed  of  and  interested  in  the  said  Exchequer 
Bills,  Debt  and  Debts,  sum  and  sums  of  Money^  in  Trust, 
to  call  and  get  in  and  convert  the  same  into  Money, 
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i8ia  ^^^  ^  convenient  speed  after  his  decease;  and  after 

* ^ '  the  same  should  have  been  got  in  and  converted  into 

Browns  Money,  to  lay  out  the  Money  thereby  arising,  as  the 

^d  otuera,  game  should  from  time  to  time  be  of  a  sufficient  Amount, 

^  *  in  their  own  Names  or  Name,  in  some  or  one  of  the 

Gboombridoe 
and  othera.       Pubhc  Stocks  or  Funds,  transferrable  at  the  Bank  of 

England;  and  that  they  should  stand  and  be  possessed 

of  the  Stocks  and  Funds  wherein  or  whereon  the  said 

last-mentioned  Money  should  be  so  laid  out  or  invested ; 

and  all  other  his  Parts,  Shares  and  Proportions  of  and 

in  the  said  Public  Stocks  or  Funds  so  bequeathed  to 

them  his  said  Executors,  as  last  aforesaid,  to,  for  and 

upon  the  several  Trusts,  Ends,  Intents  and  Purposes 

thereinafter  mentioned ;  (that  is  to  say)  upon  Trust, 

after  paying  the  annual  and  other  Payments  on  the 

Policy  of  Insurance  on  the  Life  of  the  said   William 

Johmon,  to  authorize  and  suffer  his,  the  said  Testator's 

said  Wife,  to  receive  and  take  the  Dividends,  Interest 

and  Produce  of  the  said  lastrmentioned  Annuities,  as  the 

same  should  from  time  to  time  become  due  and  payable 

for  and  during  the  term  of  her  natural  life ;  or  otherwise 

that  they  the  said  Executors,  and  the  Survivors  or 

Survivor  of  them  his  Executors  or   Administrators, 

should  receive  the  last-mentioned  Dividends,  Interest 

and  Produce,  and  pay  the  same  to  his  said  Wife,  or  h^ 

Assigns,  for  and  during  the  term  of  her  natural  life; 

and  from  and  afl^er  the  decease  of  his,  the  said  Testator's 

said  Wife,  then,  upon  Trust,  to  levy  and  raise  thereout 

the  sum  of  1,000 /•  Money,  and  pay  the  same  to  Mr. 

Thomas  Famall,  the  Husband  of  his,  the  said  Testator's 

said  late  Wife's  Niece,  his  Executors  or  Administrators; 

and  after  payment  of  the  said  1,000/.  and  subject 

jlibereto^  upon  Trust,  to  tiansfisr  and  pay  such  lasi- 

Atationed  Stocks,  Funds  aad  Securities,  and  abso  tb^ 
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aforesaid  10,000/.  Navy  Five  per  cent.  AnnmtieSy  equally  ,^ig^ 

unto  and  among  and  betweenall  and  every  the  Child  and     * 

Children  lawfully  begotten  of  his  the  said  Testator's  Ne-        BaowwE 
phewsand  Niece,  J.  H.  Braume,N.  Broume,W.K.  Brwme,      "*^  ^^' 
and  H.  H.  Broume,  and  Af.  A.  Woods,  by  their  then  GaooMBRinoi 
or  late  respective  Wives  and  Husband,  such  Children      ^^  others, 
to  ti&e  per  capita  and  not  per  stripes,  in  manner  as  in 
the  said  Will  mentioned.    And  the  Testator  gave  and 
bequeathed  all  the  rest  and  residue  of  his  Estate  and 
Effects  to  his  said  Wife ;  and  he  appointed  the  Defend* 
ants,  Groombridge  and  Nelson,  Executors  of  his  Will. 

The  Ma^er  fiirther  found,  that  the  Testator's  Wife 
died  on  the  loth  day  of  September  1817,  in  the  life- 
time of  the  Testator,  whereby  the  several  Legacies  and 
Bequests  to  her,  contained  in  the  said  Testator's  said 
Will,  became  lapsed;  and  that  the  said  Testator  died  on 
the  18th  day  of  November  1817  ;  and  that  the  Defend* 
ants,  GroomhrUge  and  Nebon,  proved  his  Will. 

The  Master  further  found,  that  the  said  Testator  was 
incapable  of  managing  his  Affairs  from  the  15th  October 
1816,  up  to  the  time  of  his  decease ;  and  that  during  such 
Incapacity,  (viz.)  on  or  about  the  «7th  day  of  October 
1816,  the  said  Defendant  Nelson  received  from  the  said 
Testator's  Wife  the  sum  of  1,700/.  being  Money  be- 
longing to  the  said  Testator;  and  that  Nebon,  by  her 
Direction,  laid  out  and  invested  the  said  sum  of  1,700/* 
together  with  en  additional  sum  of  5/.  75.  6  d.  of  his 
own  Money,  (which  he  afterwards  reimbursed  to  him- 
self,) in  the  purchase  of  the  three  several  sums  of 
844/.  179.  6d.  Navy  Five  per  cent.  Annuities,  613/. 
Bank  Four  per  cent.  Annuities,  and  400/.  Three  per 
cent.   Consolidated  Annuities,  in   the  Nome  of  tbe 
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i8ig«  said  Testator,  and  which  respectively  formed  part  of 

'  the  sums  of  11,000/.  Navy  Five  per  cent.  Amiaities, 

BaowKE  13,000/.  Bank  Four  per  cent.  Annuities,  and  8,000/. 
Three  per  cent  Consols,  respectively  standing  in  th^ 
GROoMBamGE  ^^^^^  ^f  ^^  ^^^  Testator  at  the  time  of  his  decease, 
aad  others*  And  that  during  such  Incapacity  of  the  said  Testator, 
(viz.)  on  or  about  the  1  ith  day  of  September  1817,  the 
said  Defendant  Nelson  also  possessed  the  sum  of 
1,603/.  lis.  6d.  (being  the  amount  of  Ready-money 
found  by  him  in  the  Testator's  Iron  Chest,  «nd  other- 
wise ;)  apd  that  Nelson  laid  out  and  invested  the  sum 
of  1,219/.  Ss.  Sd.  part  thereof,  in  the  purchase  of 
certain  Exchequer  Bills.  The  Questions  were,  first,  as 
to  the  several  sums  of  Stock  and  Exchequer  Bills  last- 
mentioned  in  the  Report,  whether  they  were  to  be  con- 
sidered as  being  in  the  state  in  which  they  were  found 
at  the  Testator's  decease,  or  (reference  being  had  to 
his  Incapacity  at  the  Times  whe^  they  were  respectively 
converted,)  to  be  taken  as  Ready-money  in  his  house; 
and  as  such,  to  have  been  comprised  in  the  Bequest, 
which  lapsed  by  the  death  of  the  Testator's  Wife,  and 
passed  to  the  next  of  Kin  ? 

Mr.  Bell,  and  Mr.  Merivale,  for  the  Children  of 
the  Testator's  Nephews  and  Nieces : — 

The  Parties  specifically  entered  to  the  Bank  Stock 
and  Exchequer  Bills,  under  the  Clause  in  the  Will  to 
that  effect,  above  stated. 

Mr.  Roupell,  for  the  next  of  Kin,  in  support  of  the 
Petition,  that  they  were  to  be  taken  as  Ready-meney. 

The  Vice^ChanceUor  held,  that  they  must  be  taken  in 
the  State  in  which  they  were  found  at  the  Testator's 


CASES  IN   CHANCERY. 

death,  and  passed  to  the  Children^  as  included  in  the 
specific  Bequest  of  Stock  and  Exchequer  BiUs.    His 
Honor  observed,  that  in  the  Bequest  to  the  Wife  of       Beowwb 
the  Ready-money  and  Banknotes  which  the  Testator  otherB, 

should  have  about  his  Person,  or  in  or  about  his  usual  q  j,,Jrtdob 
Residence,  at  the  time  of  his  decease,  he  could  con-  ^^^  others^ 
template  only  the  floating  Cash,  which  he  ordinarily 
kept  about  him.  That  it  was  the  Duty  of  those  who 
managed  the  Testator's  Afiairs,  during  his  Incapacity, 
to  act  as  a  provident  Owner  would  do,  and  not  to  leave 
large  Sums  of  Money  unemployed.  That  there  was  no 
Equity  between  Legatees ;  and  as  between  them.  Pro- 
perty diUy  converted  must  be  taken ,  in  the  State  and 
Character  in  which  it  is  found  at  the  death  of  the 
Testator. 

The  second  Question  was,  Whether  the  Debts  or 
Legacies  were  so  charged  on  the  specific  «Fund,  as  to 
be  only  payable  out  of  that  Fund ;  or  whether  they  were 
not  to  be  paid  in  the  first  instance  out  of  the  residuary 
Estate^  and  the  specific  Fund  only  to  be  considered  as 
charged  in  aid. 

Mr.  Bell,  and  Mr.  Merivale,  in  support  of  the  latter 
Proposition  cited  Waring  v.  Ward{a\  and  a  late  Case 
in  the  Exchequer  of  Noel  v.  Lord  HenUtfy  in  which  the 
Jjord  Chief  Baron  acted  upon  Waring  v.  Ward.  [Mr. 
ShadweU  was  in  the  Case,  in  the  Exchequer,  and  being 
applied  to,  confirmed  Mr.  BelFs  Statement] 

The  Vice-Chancellor  held,  that  by  the  clear  Expres- 
sions of  the  Will,  the  Debts  and  Legacies  were  imme- 

(fl)  5  Ves4  670. 
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.i8t9.  diately  charged  upon  that  part  of  the  personal  Estate 

'  which  was  comprised  in  the  specific  Gift.  That  Waritig 

Bbowvb  y^  Ward,  was  the  Case  of  a  Devisee  of  a  real  Estate, 

^nd  others  ^j^^  ^  entitled  to  die  aid  of  the  personal  Estate. 

(BrEOOHBaiDOS 

and  otheiB.  "^^  *"^  Question  was.  Whether,  under  the  Bequest 

to  Children,  Children  bom  after  the  Testator's  Wife's 
death  were  included  ? 

Mr.  Bell,  and  Mr.  Merivale,  contended,  that  the 
Legacies  were  vested  immediately,  though  payable  mm 
faturo ;  and  argued,  that  they  could  not  be  open  to  let 
in  after-bom  Children. 

Mr.  Wyatt,  for  the  aft;er-bom  Children. 

Mr.  Beamei  appeared  for  the  Executors. 

The  Vice-Chancellor  held,  that  all  and  every  the 
Children  of  his  Nephews  and  Niece  lawfully  begotten, 
would  include  Children  bom  after  the  death  of  the 
Widow.  A  Question  arising  on  the  further  Directions 
as  to  Costs,  whether  they  were  not  included  in  ^  Tes- 
tamentary Expenses,"  the  payment  of  which  were 
directed  out  of  the  specific  Bequest  of  Stocks,  8cc.  the 
Vtce-Chancellor  held,  that  they  were  not  included,  the 
word  <'  Testamentary  Expenses  "  being  confined  to  the 
usual  Charges  of  Probate,  Sec.  And  that  the  Costs 
must  therefore  be  paid  out  of  the  residuary  Estate. 
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FORTH  V.  Duke  of  NORFQLK  and  others. 


1880. 


17th  January. 
The  Plaintiff  was  a  Judgment  Creditor  of  J.  Hi  Wheta-  On  ikt  ^tk  and 
ley,  and  the  Defendant,  the  Duke  of  Noffolk,  was  a  28/A  ^ov- 1809, 
Purchaser  from  Wheatley  of  an  Estate,  to  which  he  W.  cowfyerf  a 
wad  entitled  in  ReTcrsion,  subject  to  the  Life  of  a  Mr.  ^    a    l^         f 
'Hewitt;  and  the  Object  of  the  Suit  was,  to  charge  the  Mortgage.    On 
Defendant,  the  Duke  of  Norfolk,  with  the  Plaintiff's  the  ut Jan.  iSio, 
Judgment  Debt.  E.  on  the  part  of 

the  Duke  of  Nor- 

By  Indentures  of  the  27th  and  aSth  November  1809,  ^^^^^^^o 
Wheatley  conveyed  this  Reversion,  by  way  of  Mortgage  ^"^  J^,  w'^T" 
in  Fee,  to  Letois  Alsop.  .On  the  1st  January  1810,  the  the  purchase  of 
Defendant,  Mr.  Eyrcj  on  the  part  of  the  Duke  ot  the  Rccernon. 
Norfolk,  entered  into  a  written  Agreement  with  Mr.  OntheisthAu- 
Wheatley,  for  the  purchase  of  the  Reversion.    On  the  gf^\iio,A.the 
16th  March  i8io,  Mr.  Ahop  the  Mortgagee,  who  was  Mortgagee  who 
paid  off  by  Mr.  Eyre,  joined  with  Mr  Wheatley  in  con.  *^2f  W  ^li 
veying  the  Estate  to  Mr.  Ilyre,  and  a  part  of  the  Pur-  cowoeying  the 
chase-money,  then  unpaid,  was  secured  to  Mr.  Wheats  Estate  to  E.  and 
fey  by  a  Mortgage  Term,  created  by  that  Deed.    The  a  part  of  the  Pur^ 
Plaintiff's  Debt  accrued  upon  a  Bond,  dated  16th  No-  ^hase^fiioney,then 

vember  1 800,  accompanied  with  a  Warrant  of  Attorney  ^'V^  «w  w- 
*^  ^'  curedtoW.bya 

Mortgage  Term  created  by  that  Deed.  W.  was  indebted  to  F.  upon  a  Bond 
dated  16th  November  1809,  and  a  Warrant  of  Attorney  qf  the  same  date  was 
given  by  W.  upon  which  Judgment  was  entered  up  and  docketted  on  the 
iSth 'February  1810,  and  an  Inquisition  xuas  had  thereon  on  the  20th  Fe- 
bruary  1810.  On  the  15M  April  1810,  notice  was  given  by  V.  of  his 
Judgment,  the  Money  secured  to  W.  by  the  Mortgage  Term  being  then  unpaid: 
Held,  that  T.  had  no  Uen  upon  the  Term  in  the  hands  of  the  Debtor,  and 
consequently  no  Lien  upon  the  Termin  the  hands  of  his  Assignee. 
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Forth 
DuKe  of 

NOILIOLK 

and  others. 
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tiff's  Notice  to  Mr.  E^e  was  nothing  more  than  Notice 
to  the  Mortgagor,  that  a  Person  to  whom  he  had 
granted  a  legal  Term  by  way  of  Mortgage  was  indebted 
on  Judgment ;  but  a  Judgment  is,  at  Law,  no  lien  upon 
a  le';al  Teim;  and  where  the  Interest  of  the  Debtor  is 
legal,  a  Ju<1gmeni  is  no  Lien  in  Equity.  Notwithstanding 
this  Judgment,  the  Debtor  could  well  assign  his  legal 
Term  at  his  pleasure,  and  he  has,  therefore,  well 
assigned  it  to  the  Defendant. 

If  there  was  no  Lien  upon  the  Term  in  the  hands  of 
the  Debtor,  there  can  be  no  Lien  upon  the  Term  in  the 
hands  of  his  Assiscnee. 

Dismiss  the  Bill,  with  Costs  (a). 


.{a)  The  Case  stated  for  the 
Opinion  of  Mr.  Sejjeant  /////, 
cited  in  the  Argument,  was  as 
follows:  "//.^.S.  became  seised 
of  an  Estate  in  Fee-simple,  sub- 
ject to  bis  Mother's  Jointure, 
and  to  younger  Children's  Tor^ 
tions ;  he  contracted  to  sell  the 
sauie,  in  Lots,  to  diflerent  Pur- 
chasei-s ;  and  after  having  en- 
teied  into  these  Contracts,  he 
conveyed  it  to  Trustees,  upon 
Trust,  to  sell  and  convey  the 
Estate  to  the  diflTerent  Purcha- 
sers, and  to  invest  a  part  of  the 
Purchase -money  in  the  Three 
per  Cents,  in  the  names  of  the 
Trustees,  upon  Trust, to  indem- 
nify the  Purchasers  against 
the  Mothei's  Jointure,  and  his 
Brothers  and  Sistera  Portions, 
and  to  pay  the  Residue  to 
K  A.  S. 


This  Transaction  has  been, 
in  part,  completed ;  and  a  part 
of  the  Purchase-money  has 
been  invested,  and  the  rest  of 
the  Purchase-money  will  pro* 
bably  ]ye  paid  immediately. 

Subsequent  to  the  Trust 
Deed,  H.  A.  S»  confessed  a 
Judgment;  and  a  Judgment 
Creditor  has  given  notice  to 
the  Trustees  of  the  Judgment, 
and  required  them  to  discharge 
his  Debt  out  of  the  Surplus 
Money  coming  to  H.  A,  S.  and, 
in  all  probability,  he  will  take 
out  execution  before  the  Trus- 
tees part  with  the  Money- 

Yoiur  OpioioD  is  asked  on 
the  part  of  the  Trustees, 
Whether  they  will  be  safe  in 
paying  the  Money  in  question 
to  H.  A.  S.  with  respect  to  the 
Creditor  of  whose  Judgment 
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thej  have  notice,  and  with 
reftpeet  to  any  Judgment  Cre- 
ditor of  which  they  have  not 
notice?*' 

Opinion. 

''  I  think  the  Tntotees  will 
not  be  lafb  in  paying  the  Money 
in  question  to  H.  A*  S.  with 
respect  to  tfaeCrediior  of  whote 
Judgment  they  have  notice; 
but  will  be  safe,  in  itBspect  to 
any  Creditor  by  Judgment  of 
which  they  have  no  notice. 

As  to  the  Judgment  of  which 
the  Tmstees  had  notice,  if  the 
Purchasers  have  not  paid  the 
Purchase-money,  I  think  it  is 
incumbent  on  them  to  see  the 
Judgment  is  discharged;  but 
if  they  had  paid  it  before  notice, 
they  would  not  have  been 
liable,  because,  by  the  Con- 
tract and  payment  of  the 
Money,  the  Vendor  would 
have  (mly  been  a  Trustee  for 
the  Purchaser,  and  then  the 
Land  would,  by  the  Statute  of 
Frauds,  sg  Car.  9,  c.  3,  10, 
have  been  subject  to  the  Judg« 
ments  of  the  Purchaser,  who, 
in  that  Case,  would  have  been 
the  Cestui  que  Trusty  and 
therefore  the  Land  would  not 
have  been  subject  to  the  Judg- 
ment entered  against  the  Ven- 
dor ;  and  so  was  the  Opinion 
of  theCourt,  1  Wms.  278, 379. 
But  though  to  many  purposes 
the  Estate  agreed  to  be  sold  is. 


fh>m  the  time  of  the  Contract, 
the  Estate  of  the  Purchaser, 
yet,  I  think,  the  Vendor  is 
not,  before  payment  of  the 
Money,  to  be  considered  as  a 
Trustee  within  the  above  ioth 
Section  of  the  Statuteof  Frauds, 
for  the  Estate  continues  his  at 
Law;  and  even  in  Equity  he 
has  a  right  to  detain  it  until 
payibent  of  the  Pbrchase- 
money ;  and  therefoi-e,  till  that 
time,  I  think  it  continues  sub- 
ject to  the  Judgments  of  the 
Vendors.  And  in  the  Case, 
1  Wms.  278,  (on  which  the 
Opinion  of  the  Court  was 
given,)  it  is  stated,  that  the 
Judgment  was  after  payment 
of  the  Purchase-money  by  the 
Person  who  contracted  for  the 
Purchase,  though  before  the 
conveyance  to  him,  and  the ' 
Opinion  is  founded  on  its  being 
so  stated ;  therefore,  T  think, 
the  Judgment  Creditor  hath 
a  right  to  so  mtich  of  the 
Purchase-money  as  is  sufficient 
to  satisfy  his  Judgment;  and 
the  Trustees,  having  notice  of 
his  right,  ought  to  pay  it,  if 
the  Money  is  in  their  hands. 

As  to  the  Judgments  (if 
any)  of  which  the  Trustees 
have  no  notice,  if  any  such  are 
prior  to  the  Deed  of  Trust, 
they  may  be  extended  on  the 
Estate,  notwithslanding  the 
Sale,  by  the  Trustees;  and 
though  they  should  appear  to 
L  2 


507 

1820. 

»- ^ f 

Forth 

V. 

Duke  of 
Norfolk 
and  others. 


5o8 


CASES  IN  CHANCERY. 


1820. 

« ^ ' 

FOBTH 

V, 

Duke  of 

Norfolk 

and  othen. 


be  subsequent  to  the  Deed  of 
Trusty  yet,  as  the  Surplus  of 
the  Estate  is  to  be  vested  in 
the  Three  per  Cents,  for  the 
benefit  of  the  Vendor,  he  has 
still  an  equitable  Interest  in 
the  Land,  which  I  think  will 
be  bound  by  the  JudgOEient; 
but  if  the  Trustees  have  no 
notice  of  Judgments  subsequent 
to  the  Deed  of  Trust,  I  think 
a  Court  of  Equity  will  not  make 
them  pay  the  Money  over 
again,  if  they  apply  it  accord- 
ing to  the  Deed  of  Trust ;  be- 
cause I  think  Equity,  in  the 
Case  of  a  Judgment  Creditor, 
and  a  bondjide  Purchaser,  or 
a  Trustee,  without  notice,  will 
not  interpose  on  either  side, 
but  leave  the  Law  to  take  its 
course;  and  therefore,  as  to 
such  Judgments  (if  any)  as  are 
subsequent  to  the  Deed  of 
Trust,  and  of  which  there  is  no 
notice,  I  think  neither  the  Pur- 
chasers nor  the  Trustees  are 
bound  to  take  notice  of  them. 


nor  are  answerable  for  the  ap- 
plication of  the  Money  to  those 
who  appear  to  them  to  be  en- 
titled to  it.  But  though  this  is 
my  Opinion,  yet  I  think  it 
safest  for  search  to  be  made  for 
Judgments;  and  if  any  others 
should  appear,  whether  before 
or  subsequent  to  the  Deed  of 
Trust,  for  the  Trustees  to  insist 
on  H.  A.  S,'s  consent  to  the 
payment  of  them  out  of  the 
Surplus  Money ;  or  else,  if  the 
Creditors  by  Judgment  insist 
upon  a  right  to  be  paid,  not  to 
part*  with  it,  without  the  Di- 
rections of  the  Court ;  and  if 
the  Creditors  and  H.  A.  S,  will 
not  agree,  nor  file  a  Bill  against 
the  Trustees  and  proper  Parties, 
I  think  the  Trustees  should  file 
a  Bill  of  Interpleader,  stating 
the  Case,  and  pay  the  Money 
into  Court ;  and  pray,  by  the 
Bill,  that  they  may  be  allowed 
their  Costs  Uiereout,  and  the 
Residue  to  be  disposed  of  aa 
the  Court  shall  direct. 


Lincoltt's-Inn, 
11th  June,  1793. 
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ABATEMENT  OF  LEGATEES. 
See  tit.  LsoACiEBy  s. 

ACCOUNT.  ^ 

See  tit.  Partners. — Toll* 

Bill,  for  an  account,  will  lie  by  the 
principal  against  an  agent  employed 
to  sell  goods  for  him.  [Mackenzie 
T.  Johnston  and  others]    -    -  373 

ACCUMULATION.     . 

Hie  statute  39  &  40  Geo.  Ill,  c.  98, 
prevents  an  accumulation,  directed 
by  will,  of  interest,  during  the  mi- 
nority of  an  unborn  child:  the 
excess  forms  part  of  the  residue. 
[Haley  V.  Bannister]  •    -    -  375 

ADEMPTION  OF  LEGACY. 
See  tit.  Legacy,  7. 


ADJOURNMENT  OF  CAUSE. 
See  tit  Practice,  3. 

AFFIDAVITS   IN   BANK- 
RUPTCY. 

See  tit.  Bankruptcy,  2. 

AGENT. 
See  tit.  Account. 

AMENDMENT  OF  BILL. 
See  tit.  Practice,  10.  15. 19. 

ANCIENT  MILLS. 
See  tit-  Toll. 

ANSWER. 

See  tit.  EzcBFTioNS,  a. 

1.  In  schedules,  annexed  to  an  an- 
swer, there  wto  a  material  error 

LL  3 
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which  was  only  discovered  on 
taking  an  account  before  the  Mas- 
ter: upon  petition  and  affidavit, 
the  defendants  were  allowed  to 
put  in  supplemental  schedules. 
[French  v.  Myles  and  others]  404 
2.  On  a  bill,  stating  a  partner^ip  and 
praying  an  account,  the  defendant 
by  his  answer  denied  the  partner- 
ship, and  refused  to  set  forth  the 
account ;  but  held,  if  he  answers, 
he  must  answer  fully^  and  that  he 

should  have   pleaded.      [ v. 

Harrison] 252 

APPORTIONMENT  OF  RENT. 
See  til.  Vendor  and  Vendeb,  2. 

ASSIGNEES  OF  BANKRUPT. 
See  tit.  Vendor  and  Vendee,  3. 

ATTACHMENT. 
SeetiU  Practice,  13. 

AUCTIONEER. 

Bill  against  Temiee  1^  auctioaieer, 
praying  a  specific   performance, 

'  and  that  the  deposit  n^ight  be  paid 
into  court ;  the  auctioneer  admit- 
ted the  deposit  to  be  in  his  hands, 
and  stated  his  claims  upon  it.  On 
motion,  he  was  ordered  to  pay  in 
the  deposit,  afler  retaining  the 
linOMni  of  bi«  €laiiQS>  and  without 
{ic^dft^  UhV^y  ^uj^tioD  as  to  the 


money  retained.     [  Yates  v.  Fare' 
brother  wad  another]   -    -    -  239 

BANKRUPTCY. 

See  tit.  CosTs^  9. — Evidence,  1. — 
Practice,  10. — Purchaser,  9. 

1.  Query f  Whether  an  insurance 
broker  can  be  made  a  bankrupt. 
[Ex  parte  Stevens]     -     -    -    256 

2.  Affidavits,  filed  in  support  of  a  pe- 
tition to  supersede  a  commission 
and  stay  a  certificate,  need  not  be 
answered  if  founded  only  on  infor- 
mation and  belief,  unless  it  is  stated 
in  the  affidavit  from  whom  the  in- 
formation was  received,  and  that 
such  person  refuses  to  make  an 
affidavit.  [lUd.] 

3.  When  a  petition  is  to  supersede  a 
commission  for  collusion,  and  stay 
a  certificate,  and  there  are  suspi- 
cious circumstances,  costs  vrill  not 
be  given  though  the  petition  fails. 
[Ibid.] 

4.  Commission  cannot  be  superseded, 
with  the  consent  of  the  petitioning 
creditor,  before  the  first  meeting 
for  the  proof  of  debts.  [Ex  parte 
Laxo] 273 

5.  Bankrupt  mi^  petition  to  super- 
sede his  commission  on  the  pt>uDd 
that  he  wa«  no  trader,  though  he 
has  obtaiAed  his  certifij^te  under 
it ;  if  upon  an  action  by  the  assig- 
nees against  a  creditor,  their  title 
is  successfully  resisted,  and  the 
commission  becomes  inoperative. 
[Ex parte  Bass]    «    •    -    •    370 
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6.  On  a  petition  to  expunge  a  proof, 
founded  on  an  affidavit  of  a  ere- 


debt  against  his  separate  estate. 

[Expaue  fVaiso7i]    -     -    -    477 


ditor,  who  died  before  the  proof,  12.  AVhere  a  copyhold  is  sold  under 


was  made,  tlie  comniissionei'S  were 
directed  to  review  tlie  proof,  al- 
though two  dividends  had  been 
paid.  [Exparte  Bridges,  in  re  Moor- 
house']     269 

•  If  a  commission  be  obtained  by 
collusion  with  tlie  bankrupt,  but 
assignees  are  chosen,  who  are  not 
under  the  control  of  the  bank- 
rupt, and  the  commission  is  fail  lygjLL  TO  PERPETUATE  THE 


a  commissior  of  bankruptcy,  a  good 
title  is  made  by  a  bargain  and  sale 
from  the  commissioners  to  the  pur- 
chaser. [Ex parte  Holland]     483 

BIDDINGS. 

See  tit.  Practice,  16.  24* 


proceeding  for  the  benefit  of  the 
creditors,  it  will  not  be  superseded. 
[Ex  parte  fVanoick,  in  re  Cooper] 

262 

8.  Bankrupt  obtaining  leave  to  sur- 
render after  the  proper  time  for 
surrendering  is  expired,  pays  the 
costs.  [Ex parte  Carter]       -     394 

g.  It  is  not  of  dourse  to  refer  to  the 
Master  a  bill  of  costs,  up  to  the 
choice  of  assignees,  already  taxed 
by  the  commissioners.  Particular 
objections  must  be  stated.  [Ex 
partt^Saitfm,  in  re  Brereton]     393 

10.  On  a  separate  commission  against^ 
one  partner,  the  assignees  took  pos- 
session of  thepartnei-ship  property, 
and  were  about  to  sell  it.  Injunc- 
tion, on  filing  of  Bill  and  affidavit, 
granted  to  restrain  the  sale.  [Alien 
V.  Kiihre]  ------    464 

11.  A  solvent  partner,  winding  up  the 
partnersliip  concerns,  is  entitled  to 
prove  under  tlie  eonunission  against 
t&e  bankrupt  partners,  the  share  of 
tbe.loss  or  deficienqr  whidi  each 

'     artner  ought  to  have  borne  ae  a 


TESTIMONY  OF  WITNESSES. 
See  tit.  Demurreb,  i. 

CERTIFICATE. 
See  tit.  Bankruptcy,  3. 

CHARITY. 

1.  In  a  suit  by  the  Attorney  General, 
respecting  a  breach  of  trust  as  to 
property  belonging  to  a  charity, 
the  court  will  permit  a  reference 
if  the  Attorney  General  consents  ; 
but  not  if  the  question  is  upon  the 
construction  of  a  will.  [Attorney 
General  v.  Fea]    -    -    -    -     274 

2.  Where,  in  respect  of  the  increased 
rents  of  a  charity  estate,  it  is  re- 
ferred to  a  Master  to  approve  of  a 
sclieme  for  their  future  application, 
and  he  recommends  an  augmenta- 
tion of  a  salary  given  by  the  will 
of  tlie  founder,  he  is  not,  with  re- 
spect to  tlie  augmentation,  strictly 
confined  to  the  provisions  of  the 

L  L   4 


512  INDEX. 

will  as  to  the  original  salary,  but 
may  engraft  upon  it  a  new  condi- 
tion in  furtherance  of  the  testator  s 
general  intention.  [Ex  parte  Lane 
and  others,  in  the  matter  of  Kings- 
bridge  School]  -----     479 

COMMISSION  ABROAD  TO 
EXAMINE  WITNESSES. 

See  tit.  Practice,  26. 

COMPOSITION  REAL. 

A  deed,  creating  a  composition  real, 
•     will  not  be  presumed  fVom  pay- 
ments for  two  hundred  years  of  a 
sum  in  lieu  of  tithes.     [Esicourt 
▼.  Kingtcote] 140 

CONVERSION  OUT  AND  OUT. 
See  tit  Devises  and  Bequests,  lo^ 

COPYHOLD. 

iSee  tit.  Bankruptcy,  12.-«  Vendor 
AND  Vendee^ 

COSTS. 

See  tit.  Bankruptcy,  3. 8, 9. — New 
Trial. — Practice,  4.  7,  8 — 
Vendor  ani>  Vendee,  4. 

I.  Information  against  several,  pray- 
ing relief  as  to  some  of  the  de* 
fendants,  and  a  discovery  only  as 
to  one,  that  defendant,  on  an- 
swering, moved  as  of  course,  and 
obtained  on  order  for  his  costs, 


the  Bill  bemg  said  to  be  only  fof' 
discovery  agamst  him ;  but  such 
order  was,  on  motion,  discharged. 
[Attorney  General  v.  Burch  and 
others] 178 

a.  Where  the  plaintiff's  bill  is  an- 
cillary to  his  legal  title,  and  he 
fails  at  law,  he  must  pay  costs  in 
equity.    [Meyrick  v.  Wiskaxsi]  27a 

3.  Where  a  plaintiff  is  bound  to  give 
security  for  costs,  each  defeadant, 
employing  a  separate  clerk  in 
court,  is  entitled  to  a  separate 
bond  for  40/.  but  the  plaintiff 
is  only  bound  to  pay  one  40/. 
[Lovjndes  v.  Robertson  and  others] 

4.  On  a  decree  for  dismissal  of  bill 
with  costs,  the  same  was  prefaced 
with  a  direction  fbr  the  payment 
of  costs  on  some  motions  in  the 
cause.    [WHdy.  Hobson]    -  '49 

5.  Motion  that  defendants,  whose 
title  to  the  trust  funds  was  in 
question  in  the  cause,  might  have 
advanced  to  them  a  sum  of  money 

:  to  answer  the  expense  of  execut- 
ing a  coDunission  in  America,  re- 
fused.     TiUotson  v.  Hargreaves] 

179 

6*  On  a  motion  to  dismiss,  an  under- 
taking was  given  to  speed,  but  by 
a  mistake  of  the  Registrar  he  took 
no  note  of  the  undertaking  to 
speed,  and  the  order  to  dismiss 
was  drawn  up.  On  affidavit  of  the 
facts  die  mistake  was  remedied, 
but  the  plaintiff  was  directed  to 
pay  the  costs  of  drawing  up  the 
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ord^r,  and  of  the  present  motion. 
[Hibbersan  y*  Cooke]      •     •    948 

7b  Cestuis  que  trusty  bringing  an  ac- 
tion in  trustee's  name,  ordered  to 
give  security  for  costs.  [Atmesley 
▼•  Sir  John  Simeon]  •    •    -    390 

8.  SoUcitor  has  no  lien,  on  a  fund 
decreed  to  his  client,  beyond  his 
costs  in  that  suit ;  semth^  he  can- 
not chum  the  amount  of  other 
costs  due  to  him  in  other  suits. 
[Lann  y.  Church]      -    -    •    391 

9«  A  petition  for  an  order  to  tax  a 
solicitor's  bill  of  costs,  in  bank- 
ruptcy, up  to  the  choice  of  assig- 
nees, after  it  has  been  taxed  by  the 
commissioners,  will  not  be  granted, 
unless  specific  errors  are  stated. 
[Ex  parte  Brereton,  in  re  SuUon] 

479 
COVENANT. 

iS^ftitSATISFACTION  OF  COVENANT. 

CROSS-BILL. 

See  tit.   Demurrer,  a. — ^Prac- 
tice, 37. 

CROWN. 
See  dt.  Traverse. 

CUSTOM. 
See  dt  Toll. 

DEBTS. 

See  dt.  Devises  and  BsavESTs,  lo. 
—Traders. 


DECREE. 
See  dt  Practice,  15. 

DEMURRER. 

See  dt  Bill  to  perpetuate  Tes- 
timony.— ^Vendor  and  Vendee. 

1.  On  demurrer,  held,  that  a  supple- 
mental bill  to  perpetuate  the  tes- 
dmony  of  witnesses,  on  the  ground 
of  facts  discovered  since  the  filing 
of  the  original  bill,  but  not  stadng 
what  those  facts  were,  could  not 
be  sustained.  [Knighi  and  others 
V.  Knight]    --.-.-       1 

3.  On  a  bill  being  filed  in  the  Ex- 
chequer for  dthes,  the  defendant 
filed  a  cross-bill  in  the  Court  of 
Chancery  for  a  discovery  of  the 
plaintiff's  dde  to  the  dthes,  and 
whether  he  had  not  conveyed  them 
away;  and  on  demurrer,  it  was 
held,  that  the  defendant  was  not 
endded  to  a  discovery  of  the  plain- 
tiff's dde  to  the  dthes,  but  was 
endded  to  a  discovery  whedier  he 
had  conveyed  them  away.  A  doubt 
was  entertained,  whether  a  cross- 
bill could  be  filed  in  Chancery 
when  the  original  bill  was  in  the 
Court  of  Exchequer;  but  the  de- 
fisndant  having  answered  part  of 
the  bill,  was  considered  as  pre- 
cluded from  raising  the  objecdon. 
[Gleggv.Legh]    -    -    -    .  193 

3«  On  a  demurrer  by  a  witness  to  an 
interrogatory,  the  same  was  over- 
ruled, it  being  too  general ;  but 
leave  was  given  to  put  ina  written 
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demurrer    on  a    re-»examination. 
[Morgan  v.  Shatv]  -     -     -     -     54 

DEPOSIT. 

See  tit.  Auctioneer. 

DEPOSITIONS. 
See  tit.  Practice,  30. 

DEVISES  AND  BEQUESTS. 

See  tit.  Dividends.— Executors. 
— Exemption  of  Personal 
Estates  from  Debts.— Mort- 
gagor &  Mortgagee,  2.— Sa- 
tisfaction OF  Covenant. — 
Survivorship. 

1.  Devise  to  M.  J.  and  to  all  and 
every  the  diildand  children,  whe- 
ther male  or  female,  of  her  body 
lawfully  ifisttingf  and  vaAo  his>  her 
and  Ihar  heirs,  as  tenants  in  com- 
inon.  Held,  that  M.  J.  took  an 
estate  for  life  with  renvunder  to 
her  children,  as  tenants  in  conmon 
mfee.  [J^j^^  and  others  t.  ilJoit^- 
w)dd] 398 

a.  Held,  upon  the  construction  of 
the  whole  will,  that  an  estats*lail 
passed.  Where  the  literal  force  of 
expressions  differs  in  a  will,  k  is  a 
true  rule  to  seek  the  intentioii  of 
the  devisor,  rather  in  a  coBsiilent 
and  rational  purpose,  iiivn  in  a 
parpose  inconsistent  andirratioaaL 
Query,  where  a  deviser  has  ex- 
presaed  an  intent  to  exclude  A. 
from  the  descent,  whatker  mmamxt 


EX.  ♦ 

will,  m  order  to  effectuate  the  ge- 
ner^  intent,  ^ve  an  estate  which 
may  descend  to  A.  ?  [^Jenlans  r. 
Herriti  and  others]     -    -    -    67 

3.  Bequest  to  wife  of  real  and  per-* 
SOD^  estate  for  life ;  and  aQ;er  her 
decease,  a  gift  of  various  legacies ; 
and  a  devise  of  all  the  rest ;  residue 
and  remainder  of  real  and  personal 
estate  to  testator's  nephews.  Held, 
that  the  legacies  were  a  chai*ge  on 
the  real  estate.  [Bench  and  others 
V.  BOes] 187 

4.  Bequest  to  A.  T.  of  interest  and 
dividends  of  personal  property  for 
life ;  and  thm  to  be  equally  divided 
amongst  her  three  children,  or  such 
of  tliem  as  sliall  be  living  at  her 
death.  Tlie  children  died  in  the 
life-time  of  the  tenant  for  life. 
Held,  that  they  took  vested  inte- 
rests, transmissible  to  their  repre- 
sentatives.   [Sturgess  v.  Pear9Qn\  . 

411 

5.  Testator .  devised  land  to  his 
children,  being  infants,  "  the  same 
to  be  sold  when  the  trustees  and 
executors  of  his  will  shall  see 
proper  to  dispose  of  it ;  and  the 
money  arising  out  of  the  lands  aud 
tenements  to  be  equally  and  seve- 
rally divided  among  my  above- 
named  children."  Held,  tliat  the 
trustees  had  a  power  to  sell  the 
fee,  and  to  give  effectual  receipts 
to  the  purchasers.  [  S&ooarsby  and 
others  v.  Lacy]       -    -     -    -  143 

6.  Bequest  to  a  married  woman  of  a 
sun  fos  her  sole  and  separate  use. 
and  benefit^  &€.  and  afterwards  a 


\ 
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beqae9l;  of  Ibe  residue  for  her  own 
ma  wad  benefit.  The  residue  held 
not  to  be  separate  estate  of  the  wife. 
[IVUky.Sai^'s]    -    -    -    -  409 

7.  Heritable  bonds,  together  with 
English  securities,  were  given  on  a 
loan  of  money  to  a  domiciled 
Englishman.  Held,  that  a  will, 
disposing  of  the  money  due  on  such 
securities,  was  eflPectual ;  and  that 
the  heir  at  law  of  the  testator  had 
no  claim  in  respect  of  the  heritable 
bonds.  [JOutchess  Dowager  ofBuc- 
deuchy  S^'c.  and  another  v.  Hoare 
and  others] 4G7 

8.  Devise  of  lands  to  testator's  wife 
for  life,  with  a  direction,  that  after 
her  death  the  same  should  be  sold, 
and  the  produce  divided  among  his 
nephews  and  nieces ;  the  children 
of  snch  of  them  as  should  be  then 
dead,  to  stand  in  the  place  oftheir 
father  and  mother  deceased.  A 
niece  and  nephew  died  in  the  tes- 
tator's life-time,  leaving  children. 
Held,  that  the  benefit  of  the  be- 
quest extended  only  to  such  of  the 
testator's  nephews  and  nieces  as 
were  in  esse  at  the  testator's  death, 
and  to  the  children  of  such  of  them 
as  should  die  after  the  testator,  and 
before  the  testator's  wife.  [  Thorn- 
hill  V.  TkomhtU]    -     -     -     -  377 

9.  Bequest  to  M.  S.  of  **  3,000/. 
stock  of  my  four  per  cent,  and 
in  case  of  her  death,  the  said  3,oooi. 
stock  shall  then  be  equally  divided 
between  her  children."  Held,  that 
M-  S.  being  alive  at  the  death  of 
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the  testator,  took  absolutely.  [Slade 
V.  MUner]    .--•--  144 

10.  In  order  to  e:£empt  the  personal 
estate  from  the  payment  of  debts 
and  llmeral  e.-cpenses,  there  must 
be  a  clear  intention>  either  express- 
ed, or  to  be  extracted  from  the 
whole  will,  that  the  real  estate  is 
to  be  iqpplied  as  the  primary  ftmd 
for  those  purposes,  [^Greene  v. 
Greene]  -------  148 

1 1.  Devise  to  M.  J.  and  to  all  and 
•very  the  child  and  diildren,  whe- 
ther male  or  female,  of  her  body 
lawfully  isBuing,  and  unto  his,  her 
and  their  heirs,  as  tenants  in  com- 
mon. Held,  that  M.  J.  took  an 
estate  fbr  life,  with  remaindw  to 
her  children,  as  tenants  in  coaoinen 
in  fin.  {J^ffery  ▼•  Jion^wood]  398 

1 3  •  Where  land  is  devised  to  be  sold, 
and  there  is  a  partial  fkSure  of  the 
purpose  of  the  devisor  as  to  the 
price,  but  there  reBHune  some  pur- 
pose of  the  devisor  to  be  answered 
by  a  sale,  there  the  heir  takes  the 
benefit  of  the  partial  failure  as 
moneyi  and  not  as  land.  But  if 
there  be  a  t-otal  failure  of  the  pur- 
poses of  the  devisor  as  to  the  price, 
his  intention  as  to  a  sale  is  to  be 
considered  as  not  applying  to 
the  events  which  have  happened, 
and  the  heir  takes  the  land  as 
real  estate.  [Smith  v.  Claxton  and 
others]    .»    «    ^    «    .^    -     .  484 

13.  The  testator  gave  to  his  wife  1^ 
his  ready -money  and  banknotes 
which  he  should  have  about  his 
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person,  or  at  his  residence,  at  his 
death.  He  gave  specifically  to 
others  his  exchequer  bills,  stock, 
&C.  He  became  insane  two  years 
before  his  death,  and  during  that 
time  two  large  sums  of  money, 
amounting  to  near  3,000/.  which 
had  been  paid  at  his  house,  were 
laid  out  for  him  in  stock  and  ex- 
chequer bills :  this  was  held  a  due 
conTcrsion  of  the  money ;  and  that 
the  specific  legatees  of  the  stock 
and  exchequer  bills  were  entitled 
to  it.  The  testator  gives  specifi- 
cally parts  of  his  personal  estate, 
chargeable  with  his  debts  and  le- 
gacies, and  gives  the  residue  of  his 
personal  estate  to  another:  the 
debts  and  legacies  fidl  upon  the 
specific  gift,  and  not  upon  the  re- 
sidiie.  It  was  held  also,  that  a 
gift  to  all  find  every  the  children  of 
nephews  and  nieces,  lawfully  be- 
'  gotten,  includes  after-bom  chil- 
dren. [Broiume  and  others  v. 
Grocmbridgc  and  others]  -    -  495 

DISCOVERY,  BILL  OF. 
See  tit.  Costs,  1.— >Dsmurrek,  2. 

DISMISSAL  OF  BILL. 
Set  tit.  Practice,  1, 2. 8.  is.  23. 28. 

DIVIDENDS. 

Where  will  directed  dividends  to  be 
paid  to  tenant  for  life,  at  Lady-dqr 
and  Michaelmas-day,  the  money 


was  ordered  to  be  laid  out  in  the 
three  per  cents,  reduced,  the  divi- 
dends on  such  stock  being  payable 
at  that  time.  [Ca/Sciioco^  and  others 
V.  CoUecoll  and  others]    -    -  189 

DOUBLE  PLEA. 
See  dt.  Plka. 

DOWER. 
See  tit.  Election. 

ELECTION. 

1.  Devise  of  real  and  personal  estate 
to  trustees,  in  trust,  as  to  a  certain 
freehold  messuage,  for  testator's 
wife  for  life,  if  she  should  so  long 
continue  his  widow ;  and  the  trus- 
tees to  ftumish  the  same ;  and  his 
plate,  linen,  &c.  for  her  absolute 
use  and  benefit ;  and  out  of  the 
rents,  income,  and  annual  profits  of 
his,  testator's,  real  and  personal 
estate,  to  pay  her  an  annui^  of 
100/.  for  her  life ;  and  in  case  she 
should  be  enseini  with  any  child,  a 
further  annuity  of  50  /.  during  the 
minority  of  such  child,  for  its  main- 
tenance ;  and  if  the  child  should  be 
a  son,  and  attain  twenty-one,  he 
gave  a  certain  farm  to  him  and  his 
heirs,  subject  to  the  annuity  of 
loo/.  which  was  thereafter  to  be 
an  exclusive  charge  upon  such 
fimn;  if  the  child  proved  to  be  a 
daughter,  she  to  have  an  annuity 
of  100/.  for  her  life,  and  after  her 
decease  2,ooo/»  to  be  raised  and 


pftid  to  her  children ;  and  upon 
furdier  truBt,  to  pay  his  daughter, 
N.  V.  an  annuity  of  loo/.  for  her 
life,  and  to  permit  her  to  use,  oc- 
cupy, and  enjoy  a  certam  moMuage 
for  her  life,  and  after  her  decease 
to  raise  9,000/.  for  her  children; 
and  after  giving  legacies  to  his 
other  children,  the  testator  gave 
the  residue  of  his  real  and  personal 
estate  amongst  his  children,  and 
gave  the  usual  power  of  sale  to  his 
trustees.  Held,  that  the  wife,  claim- 
ing dower,  musi^be  put  to  an  elec- 
tion. [Brain  v.Mfa//andothers]ii9 
2.  The  defendant  agreed  to  take 
a  lease  from  the  plaintiff,  and  w 
let  into  possession.  The  plaintiff 
filed  a  biQl  for  a  specific  perform- 
ance of  the  agreement,  and  brought 
an  action  for  use  and  occupation. 
It  was  referred  to  the  Master,  to 
see  if  the  defendant  was  proceed- 
ing at  law,  and  in  equity  for  the 
same  matter :  he  reported  in  the 
affirmative,  and  an  exception  to  his 
report  was  overruled.  [Carrick  v. 
Young] 437 

EQUITABLE  MORTGAGE. 

See  tit.  MoBTOAooR  and   Mort- 


gagee, 1. 

EVIDENCE. 

See  tit.  Composition  Real — Ds 
MURRBR,  3.— New  Trial.— 
Practice,  29,  30. 

1.  Where  there  are  infant  defend- 
ants, they  will  not  be  concluded  as 
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to  the  question  of  bankruptcy,  by 
the  production  of  the  commission, 
&c.underthe49G.3,c.  I3i,s.ii, 
although  no  notice  has  been  given 
on  their  part  of  an  intention  to  dis- 
pute the  commission.  [BM  and 
another  v.  Tinn^  and  others]  379 

I.  If  the  bill  states  a  defendant  to  be 
out  of  the  jurisdiction,  and  it  is 
admitted  by  infant  defendants, 
proof  of  the  fact  is  nevertheless 
necessary.  [  fVUkinson  v.  Beal  and 
others] 408 

).  A.  mortgages  to  B.,  C.  is  the  only 
witness  to  such  mortgage.  B.  dies 
and  bequeaths  to  the  wife  of  C. 
and  also  to  others  the  mortgage. 
C.  and  wife,  and  the  others,  file  a 
bill  of  foreclosure  against  A.  and 
subsequent  incumbrancers.  Proof: 
C.'s  hand  writing  by  a  third  person 
was  held  sufficient  proof  of  the 
execution  of  the  mortgage  made 
by  A.  to  B.    [Inman  v.  Parsons] 

271 

4..  On  an  affidavit  of  the  incapacity 
of  a  witness  to  attend  the  examiner, 
an  order  was  made  that  the  exa- 
miner should  attend  upon  the 
witness  to  take  his  examination. 
[AnoHi^otts]  -----    463 

EXCEPTIONS. 

See  tit.  Practice,  15. 

1.  On  appeal  to  the  House  of  Lords, 
it  was  held,  that  if  the  Master  re- 
ports that  certain  admissions  were 
made  before  him,  and  exceptions 
are  taken  to  such  statements  of 
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admittions  in  the  report^  the  cmirt 
csndot  allow  the  exceptions  witli- 
ont  consulting  the  Master  as  to 
the  ^t  of  such  admissions,  [East 
India  Company  v.  Keighle^]  -    16 

s.  On  exceptions,  held,  that  the  de- 
fendant having  by  ^is  answer  ad- 
mitted a  profit  of  20,000/.  on  cer- 
tain contracts,  and  the  decree 
declaring  him  answerable  for  the 
same,  as  a  trustee  for  the  plaintiffs, 
and  for  any  profit  he  might  be 
found  to  have  made.  The  Master, 
on  taking  the  accounts  between 
the  paities,  (which  were  so  taken 
at  the  instance  of  the  plaintiffs, 
in  hopes  of  proving  that  he  had 
received  a  larger  profit  than  the 
20,000 /.)»  ^^^  ^^^  authorized  to 
report  tliat  the  defendant,  instead 
of  being  indebted  to  t)ie  plaintifl& 
to  the  amount  of  20,000  L  in  re- 
spect of  profits  received  by  him. 
¥ras  a  creditor  on  the  plaintiffs  to 
the  amount  of  67,000  /. ;  no  evi- 
dence being  admissible  to  contra- 
dict the  answer  of  the  defendant. 
{Ibid.} 

3*  If  exceptions  taken  to  the  report 
of  a  good  title  are  overruled^  other 
objections  to  the  title  cannot  be 
made ;  but  if  exceptions  are  allow- 
ed, and  a  new  abstract  of  title  is 
delivered,  further  objections  may 
be  brought  in,  [Brook  v.  ] 

4.  On  a  petition  for  leave  to  except 
to  the  Master's  report  of  costs, 
leave  was  granted  upon  paying  the 


taxed  costs  into  court    [Ex parte 

J^^] 394 

5.  Amendment  of  bill^  after  excep- 
tions, is  a  waiver  of  the  same. 
There  should  be  a  special  motion 
for  liberty  to  amend,  without  pre- 
judice to  the  exceptions.  [D$  la 
Torre  v.  BernaUs]     -    -    -    396 

EXECUTORS. 

See  tit.  Fraud,  2. 

Executors  have  only  power  to  sell 
real  estate  whef^  expressly  given, 
or  necessarily  to  be  implied  from 
the  produce  being  to  pass  through 
their  hands  in  the  execution  of 
their  ofiice.  [Bentltam  and  another 
V.  fVilishire] 44 

EXEMPTION    OF    PERSONAL 
ESTATE  FROM  DEBTS. 

In  order  to  exempt  the  peisonal 
estate  from  the  payment  of  debts 
and  fiinenU  expences^  there  must 
be  a  clear  intention,  either  express- 
ed, or  to  be  extractod  frem  the 
whde  will,  that  the  real  estate  is 
to  be  applied  as  the  primary  fund 
for  those  purposes.  [Ch^ene  v. 
Greene]      ------    148 

FEME  COVERT. 

S^rtit.  LXGACY,  5. 

FORECLOSURE. 
See  tit.  Fartixs. 

FRAUD. 
1 .  Trustees,  in  trust,  to  raise  35,000/. 


grant  an  annuity,  secured  by  a 
term  of  years,  for  5,000/.  part  of 
the  35,000/.  and  the  title-deeds 
remain  in  their  hands ;  they  after- 
wards make  a  mortgage,  without 
informing  the  mortgagee  of  the  first 
incumbrance.  Heid,  that  the  an- 
nuitant was  not  to  be  postponed  to 
the  second  incumbrancer,  by  rea- 
son that  the  trustees  retained  the 
title-deeds.     [Harper  v.  Faulder 

and  others.] 129 

3.  Rankers,  the  agents  of  executors, 
and  authorized  by  them  to  receive 
certain  assets,  remitting  the  amount 
to  the  executors  in  the  course  of 
their  duty  as  agents,  and  afterwards 
applying  the  assets,  when  received, 
in  payment  of  the  amount  of  such 
remittances,  are  not  responsible  in 
respect  of  a  misapplication  by  the 
executors,  they  not  being  pnvy  to 
any  intention  of  such  misapplica- 
tion. [Keane  and  others  y.  Ro- 
harts  and  others.]  •    •    •    .  332 

GUARDIAN. 
fke  tit.  Infant,  3, 

HERITABLE  BONDS. 
See  tit.  Devises  and  Bequests,  8. 

IMPERTINENCE. 
See  tit.  Injunction,  i. 

INFANT. 

See  tit.  Evidence,  1. — Mainte- 
nance.^—Pa  actice,  5. 18. 

1.  Court  will  not  order  a  reference 
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to  the  Master,  to  enquire,  whether 
it  would  be  for  the  benefit  of  in- 
fents,  that  money  in  executors 
hands  should  be  laid  out  on  mort- 
gage; the  course  of  the  court 
being,  to  order  it  to  be  laid  out  in 
the  tliree  per  cent,  consols.  [Nor* 
bury  V.  Nwbury'\  *  -  -  -  191 
Infant  trustee  refusing  to  convey 
af^er  an  order  for  that  purpose, 
another  order  was  made  that  he 
should  convey  within  a  week  after 
service ;  and  tlie  court  suggested, 
that  if  he  did  not  obey  that  order, 
a  motion  should  be  made  for  his 
commitment,  unless  cause.   [In  re 

Beech,] 128 

An  infant  of  the  age  of  seventeen 
appoints  a  guardian  by  deed :  this 
does  not  preclude  an  application 
to  the  court  to  appoint  a  guardian. 
[Curtis  V.  Ripppn]  -  -  -  462 
A  reference  was  made  to  the  Mas- 
ter, on  a  legatees  bill,  to  compute 
how  much  stock  it  would  ^  ne- 
cessary to  set  apart  to  answer  the 
legatees.  The  Master  made  his 
report,  but  before  any  order  was 
made  on  the  report,  one  of  the 
mfant  legatees  attained  twenty-one 
and  petitioned  for  his  legacy.  Stock 
had  fallep  since  the  report ;  and  it 
was  held,  that  he  was  entitled  to 
so  much  stock  as  at  the  time  of 
the  petition  would  answer  the 
legacy.  [Rock  v.  Hardman]  254 
A  bin,  filed  in  the  name  of  an 
infant,  may  be  dismissed  by  him 
when  he  comes  of  age ;  but  he 
cannot  make  the  prochein  amy  pay 
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the  costs,  unless  it  be  established 
that  the  bill  was  improperly  filed. 
[Anon^ous]    -----    461 

INJUNCTION. 

Se§  tit.  Bankruptcy,  10.— Prac- 
tice, 17. 

• 

1.  On  a  motion  to  dissolve  an  injunc- 
tion, (on  the  coniing  in  of  the  an- 
swer, a  reference  of  the  answer 
for  impertinence  was  shown  for 
cause  against  dissolving  the  same, 
and  the  party  was  put  upon  the 
terms  of  obtaining  the  report 
within  four  days.  The  report  was 
not  made  within  the  four  days,  and 
theinjunction  was  dissolved.  After- 
wards there  was  a  report,  that 
the  answer  was  impertinent,  and 
upon  tiiat  report  a  motion  was 
made  to  revive  the  injunction, 
but  it  was  held,  that  such  a  motion 
could  not  be  sustained.  [Datuei/ 
r.6roiwne2 237 

a.  A  motion  nisi  being  made  at  the 
last  seat,  after  Trinity  Term,  to 
dissolve  an  injunction  which  had 
been  obtained  to  restrain  proceed- 
ings at  law,  a  day  was  appointed 
during  the  petitions  to  show  cause. 
[FieUUng  v.  Capes]    -    -    -    393 

3,  A  motion  was  made  for  an  injunc^ 
tioo  to  stay  proceedings  at  law,  on 
merits  confessed  by  the  answer. 
The  answer  admitted  the  writtad 
agreement  charged  in  the  bill,  but 
alleged  the  true  intention  of  the 
parties  was  otherwise.    Held,  that 


on  such  an  application  the  answer 
was  evidence  for  the  defendant, 
as  to  all  facts  to  which  other  tes- 
timony could  be  received;  that 
other  evidence  could  not  be  re- 
ceived to  contradict  the  parol 
agreement,  and  therefore  the  an- 
swer could  have  no  weight  for  that 
purpose.    [Ba^t  v.  Birch]   -    355 

INQUISITION. 
See  tit.  Travrrse. 


ISSUE. 
See  tit.  New  Trial. 

1.  On  a  motion  for  a  receiver,  an 
issue  was  directed;  and  that  the 
plaintiff  and  a  defendant  should  be 
examined  upon  the  trial  of  the 
issue.  The  defendants  afterwards 
refused  to  proceed  on  the  issue ; 
and  it  was  held,  that  they  could 
not  be  compelled  to  proceed. 
IGardiner    v.  Rawe  and   others] 

836 

2.  If  an  issue  be  directed,  but  is  not 
triedf  nor  any  notice  of  trial  given, 
it  will  be  directed  to  be  tried  at 
the  next  assizes,  or  taken  pro  con- 

Jesso.    lAnonymous]  -    -    -  455 

JUDGMENT  CREDITOR. 

On    the  a7th  and  28th  November 

1809,  ^'  conveyed  a  reversion  ia 
fee  to  A.     On  the  1st  January 

1810,  £.  on  Uie  part  of  the  Duke 


of  N.  entered  into  a  written  agree< 
ment  with  W.  for  the  purchase  of 
the  reversion.  On  the  15th  August 
1810,  A.  the  mortgagee,  who  was 
paid  off  by  E.,  joined  with  W.  in 
conveying  the  estate  to  £.  and  a 
part  of  the  purchase-money,  then 
unpaid,  was  secured  to  W.  by  a 
mortgage  term,  created  by  that 
deed.  W.  was  indebted  to  F.  on 
a  bond,    dated    16th    November 

1809,  and  a  warrant  of  attorney 
of  the  same  date  was  given  by  W., 
upon  which,  judgment  was  entered 
up  and  .docketted  on  the  15th 
February  1810,  and  an  inquisition 
had  thereon  on  the  ^oth  February 

1810.  On  the  15th  April  1810, 
notice  was  given  by  F.  of  his 
judgment,  the  money  secured  to 
W.  by  the  mortgage  term  being 
then  unpaid.  Held,  that  F.  had 
no  lien  upon  the  term  in  the  hands 
of  the  debtor,  and  consequently 
no  lien  upon  the  term  in  the  hands 
of  his  assignee.  [  Forth  v.  Duke  of 
Norfolk] 506 

LAND-CHEAP. 

Bill  held  to  lie  in  respect  of  land- 
cheap,  claimed  by  custom  in  tlie 
Boro\igh  of  Maiden^  in  Eisex, 
[Mayor\  8fc.  of  Maiden  v.  Coates] 

447 

LEGACY. 

See  Devisbs  and  Bequests,  3. 

1.  Bequest  to  M.  S.  of  a,ooo/.  stock 
Vol.  IV. 
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of  my  four  per  cent.,  **  and  m  case 
of  her  death,  the  said  2,000/.  stock 
shall  then  be  equally  divided  be- 
tween her  children."  Held,  that 
M.  S.  being  living  at  the  deatfi  of 
the  testator,  took  absolutely ;  and 
that  the  words,  '*  in  case  of  her 
death,"  referred  to  her  death  be- 
fore the  testator.  [Slade  v.  Milner 

and  others] 144 

3.  The  testator  directs  his  executors 
and  trustees,  after  payment  of  his 
debts  and  funeral  expences,  ''in 
the  next  place"  to  pay  three  pe* 
cuniary  legacies;  "  and  afterwards, 
to  raise  and  set  apart "  three  other 
legacies.^  There  is  no  priority  be- 
tween the  two  sets  of  legatees,  but 
in  case  of  a  deficiency  of  assets, 
each  must  abate  equally.  [Beetion 
V.  Booth  and  others]       -    •     161 

3.  Upon  exceptions,  an  unconditional 
legacy,  given  by  a  third  testamen- 
tary paper,  was  held  to  be  a  sub- 
stitution of  a  conditional  legacy  to 
the  same « amount  given  by  the 
first  testamentary  paper.  [Attorney 
General  v.  Harley  and  another] 

263 

4.  Legacies  to  C.  **  and  to  the  heir 
of  his  body,"— to  M.  "  to  be  se- 
cured to  her  and  the  heirs  of  her 
body,"— to  F.  "  and  to  her  is- 
sue,"—are  absolute  legacies;  but 
on  a  legacy  to  S.  ''and  to  hi^r 
heirs,  (say  childcen),"  it  was  held, 
that  S.  was  only  entitled  for  life. 
[Craxoford  and  others  v.  Trotter 
and  others] 361 

5.  Legacy  to  a  married  woman  "  for 
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her  sole  and  separafte  use  andbe* 
nefit,  &C.  ;*'  and  afterwards,  a  be- 
quest of  the  residue  "  for  her  own 
use  and  benefit :"  the  residtte  held 
not  to  be  separate  estate.  {WUlis 
Y.Sm^s    .*--..    409 

6.  A  gift  by  testator  in  his  life-time 
to  legatees^  after  a  will  giving  them 
legacies^  held  to  be  part  satisfac* 
tion  of  the  legacies,  upon  evidence 
of  the  intention  of  the  testator  to 
that  effect.  [rAeUtaf on  and  others 
V,  Woodford  and  others!     •    420 

7«  Testatrix,  by  a  codicil  to  her  will, 
bequeathed  to  W.  H.  and  M.  H. 
an  arrear  of  mterest,  due  on  a 
mortgage,  amounting  to  600I.  as 
she  computed  the  same.  After  the 
making  of  the  codicil  she  lived  ele- 
ven years,  and  received  interest 
from  the  mortgagor  to  the  amount 
of  648  /.  On  a  reference  to  the 
Master,  he  found  that  646  /.  8  «.  3  d. 
was  due  to  the  testatrix  for  inte- 
rest when  she  made  her  codicil ; 
and  that  a  sum  to  that  amount  was 
due  to  her  for  interest  when  she 
died;  and,  upon  the  aflSdavit  of 
F.  he  found  that  the  interest,  re- 
ceived by  the  testatrix  after  the 
making  of  her  codicil,  was  so  re- 
ceived in  respect  of  interest  as  it 
accrued  due  after  the  making  of 
the  codicil,  leaving  outstanding 
■  the  arrear  of  interest  due  when 
she  made  the  codicil.  Held,  that 
the  legaq^  was  not  reduced  by  the 
receipt  of  interest  subsequent  to 
the  making  of  the  codidL  \Gnvoes 
V.  jft^Aes] 381 


LIEN. 

See  tit.  Judgment  CRsniTOK. 

LIEN  FOR  COSTS. 
See  tit.  Costs,  8. 

LOSS. 

A  person  gratuitously  acting  in  the 
collection  of  debts,  under  a  trust 
deed,  mixed  the  money  he  re- 
ceived with  his  own,  by  placing  it 
in  his  bankers  hands  in  his  own 
name,  and  upon  his  own  general 
account.  Tlie  bankers  were  in 
the  habit  of  paying  him  an  inte- 
rest of  3  per  cent,  upon  money  in 
their  hands.  He  informed  the 
trustees  that  the  money  was  in 
bank,  but  did  not  sti^te  with  whom, 
nor  that  it  was  mixed  with  his 
own  monies,  nor  that  an  interest 
was  to  be  paid  upon  it.  The 
bankers  having  failed,  he  is  an- 
swerable for  the  loss  upon  the 
trust  money.    [Massey  v.  Banner] 

413 

MAINTENANCE. 

Wherever  children  bom,  and  to  be 
bom,  have  a  common  interest  in  a 
fund,  the  ftmd,  if  necessary,  may 
be  applied  for  the  maintenance  of 
the  children.  If  the  &ther  te  not 
of  ability,  the  court  will  allow 
maintenance  for  the  children,  al- 
though the  mother  has  a  compe- 
tent separate  estate.  [Hofeyand 
others  v.  Bannister  and  others] 

«75 


MISTAKE  IN  ANSWER. 

See  tit.  Answer. — Exceptions,  a. 

MODUS. 
See  tit.  New  Trial. 

MONEY,  PAYMENT  OF,  OUT 
OF  COURT. 

See  tit.  Practice,  a. 

MORTGAGOR  AND  MORT- 
GAGEE. 

See  tit.  Fraud,  i.— Parties  to 
Bill. 

1.  A  parol  agreement  to  deposit  a 
lease,  when  granted  as  a  security 
for  a  sum  advanced,  does  not 
constitute  an  equitable  mortgage. 
[Ex  parte  Combey  and  another  in 
re  Beavan]      -----     345 

a.  An  estate,  which  a  testator  holds 
as  mortgages,  will  not  pass  under 
a  general  dense  of  all  lands  to 
uses  in  strict  settlement,  although 
the  testator  at  the  making  of  his 
will  had  obtained  a  decree  for  an 
account  in  a  bill  of  foreclosure ; 
for  the  estate  does  not  lose  the 
quality  of  a  mortgage  until  the 
final  order  of  foreclosure.  A  de- 
vise of  all  lands,  which  the  testator 
may  hold  in  mortgage  at  his  death, 
will  not  pass  an  estate  which  was 
held  on  mortgage  by  the  testator 
at  the  making  of  his  will,  but  as 
to  which  he  had  obtained  a  final 
order  of  fi^redosure  before  his 
death.    IThom^im  v.  Grant']  438 
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3.  Mortgagor  agrees  to  give  a  second 
mortgage  for  what  is  due  for  prin- 
cipal and  compound  interest  on 
the  first  mortgage,  Q^elyy  if 
second  mortgage  void,  as  being 
usurious.     [Sackett  v.  Bassetf]    58 

4.  On  a  bill,  against  a  mortgagee  in 
possession  to  redeem,  if  the  in- 
terest has  never  been  in  arrear,  and 
the  annual  rents  exceeded  the 
amount  of  the  annual  interest,  the 
Master  will  be  directed  to  make 
rests ;  but  the  court  sometimes  re- 
laxes the  rule,  when  the  interest  is 
in  arrear,  when  the  mortgageetakes 
possession.     [Shephard  v.  EKotl 

254 

NEW  TRIAL. 

On  an  issue,  directed  to  ascertain 
whether  a  modus  was>  payable  in 
respect  of  a  certain  part  (^  a  farm, 
a  verdict  was  found  for  the  de- 
fendant in  equity.  A  new  trial 
being  moved  for,  the  fdilowing 
points  were  determined :  ist»  That 
the  issue  was  irregular,  it  being 
double  in  its  nature,  applying  first 
to  the  hrm,  which  the  modus  was 
intended  to  cover;  next,  to  the 
payment  contended  for  as  a  modus, 
sdly.  That  the  rejection  of  evi- 
dence of  a  lease  m  1704  was  im- 
materialt  as  it  only  carried  back 
some  few  yean  farther  the  fact  of 
payments,  which  had  been  esta- 
blished for  a  period  sufficiently 
long  by  other  evidence.  And  ^mt- 
ifa,  that  reputation  in  this  case  was 

M   11    « 
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not  evidence,  and  therefore  the 
lease  was  not,   it  being  in  effect 
the  declaration  of  the  lessor  of  his 
own    right.     3dly,    Though    the 
judge  directed   the  jury  to  find 
specially,  that  Fatting  Park  was  an 
addition  to  the  farm  from  the  old 
common,   (if  they  were   of  that 
opinion,)  and  they,  by  the  general 
verdict,  found  it   was  an  ancient 
part  of  the  farm,  there  was  no 
reason  to  be  dissatisfied  with  their 
conclusion,  there  being  only  one 
witness    against  that   conclusion, 
whose  evidence  was  obscure,  and 
opposed  by  other  evidence;   and 
it  was  to  be  presumed,  in  the  ab- 
sence of  opposing  testimony,  that 
the  inclosure  had  been  lawfully 
made,  and  so  as  to  give  the  land 
by  vray  of  substitution  for  the  right 
of  common ;   and  though  die  ver- 
dict might  be  wrong  in  form,  yet 
it  was  right  in  substance,  and  the 
•   court  would  not  send  it  back  for 
amatterof  form.  4thly,  That  the 
validity  of  a  farm  modus  is  not  to 
be  tried  by  a  comparison  of  value 
with  the  whole  tithe  at  any  remote 
period;    and  that  ancient   docu- 
ments cannot  prevail   against  all 
proof  of  usage,  unless  they  were 
consistent  with   each  oilier,  and 
excluded  not  the  probability,  but 
the    possibility    of    the     modus. 
5thly,  That  reputation  is  admis- 
sible in  cases  of  private    right, 
where  a  class  or  district  of  persons 
was  concerned ;  and  b  evidence  as 
to  a  parochial  modus,  but  not  as 
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to  a  farm  modus ;  or  to  support  a 
prescriptive  right,  except  as  to  a 
right  of  way.  6thly,  Proof  of  a  fixed 
payment  for  a  farm  during  a  long 
period,  even  without  mention  of  a 
modus,  is  evidence  of  a  modus. 
7thly,  Costs  are  given  when  a  find- 
ing at  law  is  confirmed.  [  White  v. 
Lwfe  and  others]  -    -    -    -    214 

NEXT  FRIEND- 
See  tit.  Practice,  5.— Infant,  5. 

PARTIES  TO  BILL. 
See  tit.  Auctioneer. 
On  a  bill  to  foreclose  by  W.  it  ap- 
peared that  the  mortgage  was 
made  to  H.  who  was  a  trustee  for 
W.  by  whom  the  mortgage  money 
was  advanced.  Held,  that  H.  must 
be  a  party  to  the  suit.  [Wood  v. 
WaOam] 186 

PARTNERS. 
One  partner  may  file  a  bill  against 
his  copartner  for  an  account,  al- 
though he  does  not  pray  by  his  bill 
a  dissolution  of  the  partnership. 
[Harrison  v.  Armitage]  -    -     143 

PETITION. 
See  tit.  PRAeTicE,  s. 

PLEA. 
See  Practice,  34. 
On  a  special  application,  the  court, 
where  circumstances  require  it, 
will  give  tliC  defendants  leave  to 
plead  double.  [G»6«oit  and  another 
V.  Whitehead  and  others]    -    M^ 


PRACTICE. 

1.  The  only  answer  that  can  be  given, 
on  a  motion  to  dismiss,  is  an  under- 
taking to  speed  the  cause.  [Stead- 
man  V.  EUis] 340 

2.  There  must  be  a  petition  where  a 
gross  sum  is  sought  to  be  paid  out 
of  court ;  but  where  only  interest 
on  a  gross  sum  is  applied  for  out 
of  court,  a  motion  is  sufficient 
[Anonymous]   -----     328 

3.  Cause  will  not  be  adjourned  when 
near  a  hearing,  because  a  cross 
bill  has  been  filed,  which  has  not 
been  answered.     [Coates  and  an- 
other V.  Pearson]  -     -     -     -     262 

4.  On  replication,  after  notice  of 
motion  to  dismiss,  the  motion  is 
not  sustainable;  but  the  defendant 
is  entitled  to  costs.  [Spurrier  v. 
Sennett]  -------     ^y 

5.  The  next  firlend  of  an  infant 
plaintiff  cannot  withdraw  himself 
from  that  situation,  without  a  re- 
ference to  the  Master.  [Melling 
V.  MeUing] 261 

6.  On  the  motion  of  the  defendant, 
before  answer,  who  submitted  to 
pay  the  plaintiff's  full  demand,  a 
reference  was  made  to  the  Master 
to  ascertain  wliat  was  due  to  the 
plaintiff  for  principal,  interest  and 
costs,  in  respect  of  the  legacy 
claimed  by  the  bill :  the  same  to  be 
paid  within  a  given  period ;  and  if 
not  paid,  the  plaintiff's  costs  of 
the  application,  and  of  the  Mas- 
ter's report,  to  be  taxed  and  paid 
by  the  defendant ;  and  the  plaintiff 
to  be  at  liberty  to  proceed  in  the 
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cause.     [Boys  et  Ux.  v.  Ford  and 

another]       - 40 

On  a  decree  for  the  dismissal  of 
a  bill  with  costs,  the  same  was 
prefaced  with  a  direction  for  the 
payment  of  costs  of  some  motions 
in  the  cause>     [fVild  v.  Hobson] 

49 
Motion,  by  some  of  several  plain- 
tiffs, to  have  bill  dismissed  against 
them  with  costs,  granted  on  terms. 
[Holkirk  y.  Holkirk]   -    .    -     50 

9.  A  cause  being  set  down,  and  a 
subpoena  to  hear  judgment  issued 
before  publication  had  passed,  the 
subpcena  was  ordered  to  be  quash- 
ed, and  the  cause  struck  out  of  the 
paper.     [Ellis  v.  King]  -     -     ia6 

10.  On  the  bankruptcy  of  the  plain- 
tiff the  defendant  may  move,  that 
the  plaintiff  shall  procure  his  as- 
signees to  file  a  supplemental  bill ; 
or  thatthebill  shall  stand  dismissed 
without  costs.  [Wheeler  y.MaUns] 

171 

11.  Motion  that  defendants,  whose 
title  to  certain  trust  funds  was  in 
question  in  the  cause,  might  have 
advanced  to  them  a  sum  of  money 
to  answer  the  expense  of  executing 
a  commission  in  America,  refused. 
[Lister  v.  Crook  and  others]  -  1 72 

12.  Order  to  dismiss  a  bill,  not  served 
before  the  bill  is  amended,  is  a 
nullity,  and  it  is  not  necessary  to 
move  to  discharge  it.  [  Tanner  v. 
Dean]     ------.  iy6 

13.  An  attachment  must  be  entered 
in  the  Registrar's  book  before  it  is 
issued.    [Smithy,  Thompson]  179 

M  M   3 
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14.  The  Master  may  by  his  report 
state  the  reason  why  he  has  dis- 
avowed a  claim,  although  the  de- 
cree does  not  direot  him  to  state 
any  special  matter.  [Champer* 
nowney.  SeoH] aog 

15.  A  plaintiff  moving,  as  of  course, 
td  amend  his  bill,  after  he  has  taken 
exceptions  to  theanswer,  waives  Ins 
exceptions;  he  must  move  spe- 
cially for  liberty  to  amend,  without 
prejudice  to  the  exceptions.  [De 
La  Torre  v.  Bemales]    -     -  39^ 

16.  Relief  may  be  had,  under  a  ge- 
neral prayer  in  a  bill  for  relief,  with- 
out any  'particular  prayer.  [  Wil- 
Icinson  v.  Bed] 408 

17.  Plaintiff  brings  an  action  against 
the  defendant,  and  files  a  bill  in 
the  Court  of  Chancery  for  a  com- 
mission to  examine  witnesses 
abroad.  The  defendant  at  law 
files  a  biU  in  the  Exchequer  against 
the  plaintiff  at  law  for  a  discovery, 
and  obtains  an  injunction,  for  want 
of  an  answer,  to  stay  proceedings 
at  law.  The  plaintiff  at  law  after- 
wards moves  in  Chancery  for  a 
Commission  abroad  toexaminewit- 
nesses.  Held,  that  the  application 
was  restrained  by  the  injunction  in 
the  Exchequer,  it  being  in  sub- 
stance aproceeding  at  law.  [Novaes 
and  another  v.  Domw]    -    -  362 

18.  Where  there  is  a  devise  of  real 
estate  to  an  infant,  subject  to  the 
payment  of  debts,  the  court  will 
not  direct  a  sale  on  the  hearing  of 
the  cause,  though  the  insufficiency 
of  the  personal  estate  is  admitted ; 
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nor  untQ  the  Master  has  made  a 
separate  report.   [Birch  v.  Ghver] 

376 

ig.  On  a  motion  for  leave  to  with- 
draw a  replication  and  rules  to  pro- 
duce wijtnesses,  and  to  amend, 
notice  must  be  given,  and  a  special 
case  made.  [Lord  KUcoucey  v. 
Ley] 312 

aa  When  a  demurrer  is  struck  out 
of  the  paper  for  want  of  appear- 
ance, it  cannot  be  set  down  again 
without  an  order  for  that  purpose 
on  motion.  [  Tolson  v.  Lord  Fitz- 
wiUiam] 405 

21.  An  order  to  the  Registrar  of  the 
Ecclesiastical  Court  to  deliver  a 
will  to  the  Solicitor  or  agent  of 
the  plaintiff,  that  it  may  be  pro- 
duced on  the  hearing  of  the  cause, 
must  be  directed  to  the  Registrar 
of  the  court ;  and  the  security  for 
the  return  of  the  will  must  be  ap- 
proved by  die  Master.  [Qualey 
V.  Qualey] «13 

aa.  All  applications  to  rectify  a  de- 
cree must  be  by  petition.  [GreyY. 
Dickenson] 4^ 

23.  Biddings  will  not  be  opened,  un- 
less  an  advance  is  offered  of,  at 
least,  40  Z.  [Farl&m  v.  WeUdon]  400 

24.  A  defendant,  though  he  has  be- 
come bankrupt,  may  move  to  dis- 
miss.   [Rhode  V.  Spear]  -    -    51 

35.  If  one,  who  has  moved  to  open 
biddings,  does  not  draw  up  his 
order  and  pay  the  deposit,  ano- 
ther person  may  move  to  open  the 
biddings,  upon  notice  to  the  party 


who  mored  before  to  open  the 
biddings.  [Gibbons  t.  HaneU]  52 
26.  A  commission  abroad  to  examine 
witnesses  cannot  be  obtained,  un- 
less the  defendant  is  in  contempt, 
or  has  answered.    [King  y.  AUen] 

H7 
37.  Cause  wiU  not  be  adjourned, 
when  near  a  hearing,  because  a 
cross-bill  has  been  filed  which  has 
not  been  answ,ered.  {Coaia  ▼. 
TearsoTi]     -.----     362 

28.  After  a  motion  to  dismiss,  and 
an  undertaking  to  speed,  the  plain- 
tiff cannot  move,  as  of  course,  to 
amend,  but  there  must  be  a  spe- 
cial application.    [M^en  v. ] 

268 

29.  Cause  called  on  for  the  pur- 
pose of  proving  a  will,  the  proper 
officer  having  come  up  from  York 
with  the  original  for  that  purpose. 
Anonymous]    -----     271 

30.  Depositions  suppressed  after 
publication,  because  liie  derk^ 
the  defendant's  soKciter  acted  as 
clerk  to  the  commissioners.  {Cooke 
V.  WUson'] 380 

31 .  If  a  creditor  files  a  bill  on  behalf 
of  himself  and  other  creditors,  and 
a  decree  is  obtained,  and  the  plain- 
tiff dies,  another  creditor  may  ob- 
tain an  order  to  file  a  supplemental 
bill,  if  the  representatives  of  the 
deceased  plaintiff  do  not  revive 
within  a  limited  time.  [Dixon  v. 
Wyatq 39« 

32.  Affidavit  of  the  personal  service 
of  a  petition,  must  be  filed  before  it 
can  be  read.  [Ee parte  North]  395 
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33*  An  ordtir  was  made  for  die  pay- 
ment of  money,  and  the  defendant 
had  been  called  upon  seven  times 
but  oould  not  be  found,  so  as  to 
be  personally  served  with  the 
order.  On  motion,  supported  by 
affidavit,  an  order  was  made  for 
payment  of  the  money  within  four 
days,  and  that  service  on  the  de- 
fendant's clerk  in  court  should  be 
deemed  good  service.  [Anony* 
mous]    -------    46a 

34.  Where  a  plea  b  taken  by  com- 
mission  it  does  not  require  the 
signature  of  counsel,  [Simes  v. 
*Smith]     -    -    -    T    -    -    -  366 

PRINCIPAL  AND  AGENT. 
See  tit.  Account. 

PRODUCTION  OF  DEEDS. 

A  defendant  admitted,  by  her  answer 
she  had  a  deed  in  her  power ;  but 
as  she  did  not  admit  she  then  had 
the  deed,  a  motion  to  produce  the 
same  was  refused.  [Heeman  v. 
Midland] 291 

RECEIPTS. 
See  tit  Vendor  and  Vendes. 

REFERENCE. 
See  tit*  Charity. 
The  defendant  agreed  to  take  a  lease 
iran  the  plaintifl^  aadwaslcCkito 
possession.  Thm  plaintiff  filed  a 
bill  Ibr  a  q^teiic  performance  of 
the  agreement,  aad  brought  an 
action fsriiBe and occnpatiMi.    It 
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was  referred  to  the  Master,  to  see 
if  the  defendant  was  proceeding  at 
law  and  in  equity  for  the  same 
matter.  He  reported  in  the  af- 
firmative ;  and  an  exception  to  his 
report  was  overruled.  [Carrick  v- 
Young] 437 


REPLICATION. 
See  tit.  Peactice,  4.  19. 


•      REPORT. 

See  tit  Exceptions,  1. 
TicE,  14. 


-Prac- 


RESTS. 

See  tit.  Mortgagor  and  Mort- 
gagee, 5. 

RESULTING  TRUST. 
See  tit.  Devises  and  BsquestSi  13. 

REVOCATION  OF  WILL. 

If  the  owner  of  an  unqualified  equit- 
able fee  devises  it,  and  afterwards 
the  unqualified  legal  fee  is  convey- 
ed to  him,  the  will  is  not  thereby 
revoked,  because  such  conveyance 
was  incident  to  the  equitable  fee 
devised ;  but  if,  after  the  will,  he 
takes  a  qualified  conveyance  of  the 
legal  fee,  for  the  purpose  of  pre- 
venting dower,  it  is  a  revocation 
of  the  will,  it  being  a  change  in  the 
quality  of  the  estate,  and  not  inci- 
dent to  the  equitable  fee.  [Wardaad 
another  v.  Moore  and  another]  368 


SATISFACTION    OF   COVE- 
NANT. 


Covenant  by  husband,  on  marriage, 
to  pay  to  the  wife  1,000/.  six 
months  after  his  decease.  By  his 
wiU  he  gives  her  1,000 /•  payable 
three  months  after  his  decease; 
and  after  certain  specific  legacies, 
directs  the  residue  of  his  real  and 
personal  estate  to  be  sold,  and 
thereout  paid  all  his  debts  and  le- 
gacies ;  and  to  pay  the  interest  on 
the  residue  to  l^is  wife  for  life,  or 
until  her  second  marriage,  with  a 
bequest  over  on  her  death  or  mar- 
riage. The  legacy  held  to  be  a 
satisfaction  of  the  covenant.  [  Wa- 
then  V.  Smith] 325 

SATISFACTION  OF  LEGACY. 
See  tit.  Legacy,  6. 

SCANDAL. 
\  strange^   to  the  record  cannot 
move  to  refer  a  bill  for  scandal. 
[Anongmaus] 95a 

SCHEDULES  TO  ANSWER. 
See  tit;  Answer. 

SECURITY  FOR  COSTS. 

5ee  tit.  Costs,  3. 

SEPARATE  ESTATE. 
See  tit.  Legacy,  5. 

SEQUESTRATION. 
Motion  for  payment  of  a  sum  due  in 


respect  of  a  composition  for  tithes, 
out  of  a  fund  in  court,  the  produce 
of  growing  crops  on  a  farm,  paid 
in  by  sequestrators^  refiised,  with 
costs.  [Dickenson  and  others  v. 
Smith] 177 
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TITHES. 

See  tit.  Composition  Real.— De- 
murrer, 3.— New  Trial-^Se- 
qubstration. 


SUBPCENA   TO   HEAR  JUDG- 
MENT. 

See  tit.  Practice,  9. 

SUBSTITUTED  LEGACY. 
See  tit.  Legacies,  3 

SUPERSEDEAS  OF  COMMIS- 
SION. 

See  tit.  Bankruptcy,  5. 

SUPPLEMENTAL  BILL. 
See  tit.  Practice,  10. 

SUPPLEMENTAL  SCHEDULE. 
See  tit.  Answer. 

SUPPRESSION  OF  DEPOSI- 
TIONS. 

See  tit.  Practice,  30, 

SURRENDER. 
See  tit.  Bankruptcy,  8. 

SURVIVORSHIP. 
Words  of  survivorship  are  to  be  re- 
ferred to  the  period  of  division  and 
enjojnnent,  unless  there  be  a  spe- 
cial intent  to  the  contrary.  [Cripps 
▼.  ITofeo^^  and  others]      •    -     11 


^    TOLL. 

This  court  has  jurisdiction  to  decree 
an  account  of  toll  due  by  custom, 
in  respect  of  a  mill,  although  the 
custom  was  established  in  a  former 
suit.  It  appearing,  hdwever,  in  this 
case,  that  ancient  mills  were  de- 
stroyed, and  another  mill  of  a  dif- 
ferent kind  erected,  and  that  other 
legal  objections  were  taken;  the 
court  retained  the  bill,  with  liberty 
to  the  plaintiffs  to  bring  such  action 
or  actions  at  law  as  they  should  be 
advised.  [Duke  of  Norfolk  v. 
Myers  and  others]   ....  83 

TRADERS. 

The  act  of  the  47  Geo.  IIL  sess.  3, 
ch.  74,  applies  only  to  persons  who 
were  traders  at  the  time  of  their 
decease,  and  not  to  persons  who 
have  left  off  trade  before  they  died. 
[Hitchon  and  another  v.  Bennett 
and  others] 280 

TRAVERSE. 

The  right  of  the  subject,  to  traverse 
an  inquisition,  extends  to  every 
case  in  which  property  is  found 
in  the  crown ;  and  is  not  confined 
to  cases  where  the  crown  claims 
property  by  reason  of  the  incidents 
of  tenure.  But  when  the  application 
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*  for  permission  to  traverse  is  made 
to  this  court,  it  will  not  be  autho- 
rized^ unless  the  petitioner  makes 
out  SLprimd  facie  title  against  the 
crown.  [Ex  parte  Lord  Gvoydir 
and  another]     -    -    -    -    -  281 

TRUSTEES. 

1.  On  demurrer,  held,  that  a  power 
piven  to  trustees  to  sell  lands,  and 
divide  the  profits  anyngst  cesiuis 
que  trusty  whowere  infants,  enables 
tbe  trustees  alone  to  give  efiectual 
receipts  to  a  purchaser.  [Sato- 
anby  v.  Lacy  and  others]'    *    143 

ft.  On  a  Bill,  filed  for  the  substitution 
of  new  trustees,  a  decree  waa  made 
accordingly,  and  for  a  conv^ance 
to  them ;  die  court  refused  to  ad- 
mit a  clause  in  the  conveyance,  to 
enable  the  new  trustees  to  appoint 
(if  necessary)  others  in  their  stead, 
there  being  no  provision  in  the 
trust  deed  for  that  purpose.  [Bay- 
ley  y.Manseil] 226 

VENDOR  AND  VENDEE. 

See  tit.  AucTioNXBR,  5. — Dbtises 
AND  Bequests. — Costs,  2.-— 
Judgment  Creditor. 

1.  Certain  timber  trees  were  ordered 
to  be  sold  beCbre  the  Master,  the 
purchase-money  to  be  secured  by 
recognizances^  and  payable  by  cer- 
tain instahnents  at  given  periods. 
The  purchasers  being  desirous  of 
paying  the  purchase-money  imme- 
diatdyi  on  b^ing  allowed  a  dis- 
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count,  an  order  was  made  for  that 
purpose,  the  defendants  consent- 
ing.    [Sihvdly.Siivodl]      -     183 

2.  On  an  exception  to  the  Master's 
report,  that  a  good  title  could  not 
be  made,  the  question  was,  Whe- 
ther on  a  sale  of  one  of  two  houses, 
with  an  apportioned  rent  of  40/. 
but  no  apportionment  had  taken 
place,  the  purchaser  would,  by  the 
conveyance  of  the  vendor  without 
the  concurrence  of  the  lessee, 
acquire  the  same  rights  and  re- 
medies against  the  lessee,  in  re- 
spect of  the  apportioned  rent  of 
40  /.  therein  to  be  reserved  to  him, 
as  he  would  acquire,  in  case  no 
rent  were  mentioned  in  such  con- 
veyance from  the  vendor ;  and  the 
annual  rent  of  40/.  were  legally 
apportioned  by  a  jury  for  that  part 
of  the  reversion  comprised  in  lot  2. 
Upon  this  question  a  case  was 
sent  to  law.    [Bliss  v.  Collins]  229 

3.  Assignees  puttmg  up  to  sale,  as 
the  particulars  of  sale  stated, 
<*  the  bankrupt's  interest  to  an 
estate^  as  he  lately  held  the  same ; 
an  abstract  of  which  may  be  seen 
at  the  office  of  Messrs.  T.  &  Co." 
Held,  that  vendee  could  not  insist 
upon  any  other  title  than  such 
as  the  bankrupt  had.  [Freme  and 
others  v.  IVright]  -    -    .    -    364 

4.  If  a  purchaser  makes  firivolous  ob- 
jections to  a  title,  he  pays  the 
costs ;  but  not  if  he  makes  a  &ir 
objection,  or  insists  on  inquiry  as 
toa  materialfiicty  respectiiig  which 
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there  is  a  fair  doubt.    [Thorpe  v. 
Freer]   -------    465 

5.  Assignee,  desirous  of  becoming  a 
purchaser  of  the  estate  of  the 
bankrupt,  must  first  obtain  the 
consent  of  the  creditors,  and  then 
petition,  and  serve  the  other  as- 
signees with  the  petition,  and  also 
the  bankrupt.  [Ex  parte  Bage 
and  others,  in  re  Wkkstead']     459 

6.  If  a  purchaser  is,  under  the  pur- 
chase agreement,  let  into  posses- 
sion, and  has  exercised  acts  of 
ownership,  but  objects  to  the  title, 
he  must  deliver  up  possession,  or 
pay  in  his  purchase-money.  [  Wkk" 
hamY.Evered]  -----    53 

7.  On  demurrer,  hekl,'  that  a  power 
given  to  trustees  to  sell  lands  and 
divide  ^e  profits  anoongst  the 
cestuis  que  trust,  who  were  infants, 
enables  the  trustees  alone  to  give 
effectual  receipts  to  a  purchaser. 
[Satoarsbi^  Y.  Laci^]   -    -    .     142 

8.  A  person  purchased  under  a  de- 
cree two -sevenths  of  an  estate  in 
one  lot,  and  no  title  could  be 
made  to  one  one-seventh ;  the  pur- 
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chaser  held  to  be  at  liberty  to  bo 
discharged  from  the  whole  of  hij 
purchase.      [Rqffei/  v.  Shallcross] 

237 

9.  Where  a  copyhold  is  sold  under 
a  commission  of  bankruptcy,  a 
good  title  is  made  by  a  bargain 
and  sale  from  the  commissioners 
to  the  purchaser.  [Ex  parte  Hoi' 
landf  in  re  Harvey]  .    -    -    4O3 

USURY. 
Mortgagor  agrees  to  give  a  second 
mortgage  for  what  is  due  for  prin- 
cipal, and  also  compound  interest, 
on  the  first  mortgage.  Qfiery^ 
if  the  second  mortgage  is  void,  as 
being  usurious.  [Sackett  v.  Ba^ett 
and  others]  -    -    -    -    •    -    58 


See 


WILL. 
tit.     Devises.— Legacies. 


Practice,  iS.ai— REVocATioif. 
— Satisfaction  of  Covenant. 

WITNESS. 
Seeixt.  Demurreb,  1,  3. 


END  OF  THE  FOURTH  VOLUME* 


LoJce  Hanaard  &  Soni,  near  LinoolnVIno  Fields. 


ERRATA. 

Page  43,  line  4,  for  «  just"  read  «  fuU/ 

In  line  5  of  the  marginal  note  m  page  671  put  a  full  stop  at  the  end 
of  the  word  "  passed/* 

In  line  5  from  the  bottom  of  page  a68,  for  ^^Defend^pt"  read 
"  Plaintiff." 
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